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Before McM LLI AN, FAGG and LOKEN, Circuit Judges.

LOKEN, Circuit Judge.

Andre N. Mbore and Larry Jones appeal their convictions and sentences

for possession with intent to distribute nore than fifty grans of cocaine

base within one thousand feet

88 841(a)(1) and 860(a).

The princi pal

of a school zone in violation of 21 U S. C



i ssue on appeal is whether the district court! erred by adnmtting evidence
of Moore's prior conviction and Jones's prior arrest for cocai ne of fenses.
We affirm

I. Sufficiency of the Evidence.

Jones and Mbore were tried together and neither testified. On
appeal, each argues that the evidence was insufficient to sustain his
convicti on. To frame this issue, we wll briefly summarize the
governnent's evidence at trial

On June 13, 1994, two confidential informants advi sed Qmaha police
that three African-Anerican nen were distributing crack cocaine fromthe
Excel Inn in Omha. One informant stated that the nen woul d soon | eave the
Inn in a dark blue Adsnobile Cutlass and would return with crack cocai ne.
Acting on this tip, Sergeant Mark Langan began surveillance. At 9:15 p.m,
he observed three African-Anerican nen exit the Inn and depart in a dark
blue A dsnobile Cutlass. At 10:00 p.m, the nen returned in the Cutl ass
and were stopped by Oraha police officers in the Inn's parking lot. As the
of ficers approached the vehicle, one noticed a passenger insert his hands
bet ween the rear seat cushions. Jones was the owner and driver of the car
Mbore was the rear seat passenger

All three nen consented to a search of their persons and the car
Police found a three-gramrock of crack cocaine in the space between the
rear seat cushions. They found that Jones was carrying $900 and Mbore
$600, all in twenty dollar bills, a common unit of exchange for crack
distribution. Jones was also carrying a nobile pager, a device comonly
used by drug traffickers. Mbore gave conflicting explanati ons when police
found that he had a key to Room 216 of the Excel Inn
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When a drug-sniffing dog later "alerted" outside the door to Room
216, police obtained a search warrant. |In that room they found twenty-
ni ne ounces of crack cocaine and drug paraphernalia suggesting crack
cocai ne distribution. Cothes found in the room suggested two occupants
the size of Jones and Moore. Several of Jones's personal docunents were
found, including a Los Angel es County food stanp identification card, his
birth certificate, and his notor vehicle registration.

At trial, the defense argued that Jones and Mbore were found at the
wrong place at the wong tine -- their friends were the guilty parties.
The jury convicted themof the three counts charged in the indictnment. W
will reverse for insufficient evidence only if a reasonable fact-finder
nmust have a reasonabl e doubt about an essential elenent of the offense.
See United States v. Buchanan, 985 F.2d 1372, 1376 (8th Cr. 1993), cert.
denied, 114 S. C. 2727 (1994). Jones and Mwore argue that the governnment
failed to link themto the evidence of drug trafficking found in Room 216.

However, the evidence viewed in the |light nost favorable to the governnent
is sufficient to sustain both convictions.

Il. Adm ssion of Rule 404(b) Evidence.

Jones and Moore argue that the district court erred by admtting
evi dence of Jones's 1994 arrest for possession of fifty grans of crack
cocaine, and Mbore's 1987 conviction for possession with intent to
distribute cocaine. At trial, the governnent argued that this evidence was
adm ssi bl e under Rule 404(b) of the Federal Rules of Evidence for the
pur pose of show ng defendants' intent and knowl edge with respect to the
crinmes charged. Defendants argued that intent and know edge were not in
i ssue because they absolutely denied committing the crines charged.
However, this contention was underm ned by the followi ng coll oquy:



THE COURT: One of the instructions, of course, that the jury
will be getting is there are different kinds of possession. There
is constructive possession and actual possession, and the jury is
going to be asked to determine whether or not M. Jones was in
possessi on of crack cocaine with intent to distribute.

Now, if the jury finds that he was in constructive possession
of cocaine, are you telling ne that you are agreeable that | can
instruct the jury that if they find that, then they can find that he
intended to distribute it?

MS. SI SON [counsel for Jones]: No, your honor. | wouldn't be
agreeable to that.

The court concluded that evidence of Jones's prior arrest, as well as
Moore's 1987 conviction, were adnmissible on the issues of intent and
know edge, and it instructed the jury that this evidence was only to be
consi dered for that purpose.

Rul e 404(b) provides that evidence of prior bad acts is adnissible
if relevant to prove enunerated el ements such as intent and know edge, but
not "solely to prove the defendant's crimnal disposition." United States
v. Shoffner, 71 F.3d 1429, 1432 (8th Gr. 1995). Rule 404(b) is a rule of
inclusion coomtted to the broad discretion of the trial court; its genera

paraneters have been articulated by this court in nunerous decisions. See
e.g., United States v. Perkins, No. 95-3880, slip op. at 8-10 (8th GCir.
Aug. 23, 1996).

Many of this court's prior decisions support the district court's
concl usion that evidence of prior drug offenses nay be relevant to the
i ssue of a defendant's intent to conmit a |later drug offense. See, e.qg.,
United States v. Mller, 974 F.2d 953, 960 (8th Cir. 1992). However ,
relying upon United States v. Jenkins, 7 F.3d 803 (8th Cir. 1993), Jones
and Mbore argue that intent was not at issue in this case; therefore, the

Rul e 404(b) evidence was adnitted solely to prove their crimna
di sposition



and was unfairly prejudicial within the neaning of Rule 403 of the Federal
Rul es of Evi dence.

In Jenkins, we held that Rule 404(b) evidence was not admissible in
rebuttal when the defendant had taken the stand and "testified
unequi vocal ly that he did not commt the acts charged against him" thereby
taking the issue of intent out of the case. 7 F.3d at 807. 1In United
States v. Thomas, 58 F.3d 1318, 1321-22 (8th Cr. 1995, we further
clarified the Jenkins decision

Jenkins sets a stringent test that the defendant nust neet in
order to renove the issue of intent. . . . The defendant nay not nake
any argunment concerning nental state and nust unanbi guously indicate
that nental state is not in dispute. He may do this either
affirmatively by stipulation, see Jenkins, 7 F.3d at 807, or
negatively, by carefully and clearly limting the scope of his
defense so as not to raise any issue concerning nental state. Once
any evidence or argunent concerning nental state is introduced,
evi dence of prior bad acts becones admni ssi bl e.

Jones and Mbore did not satisfy the stringent Jenkins test. Jones
put forward a "nere presence" defense, not an absolute denial under
Jenki ns. Jones did not dispute that he had been in Room 216, where
overwhel m ng evidence of drug trafficking was found; the defense was that
he had gone out with friends and innocently |eft personal docunents in Room
216 for safekeeping. W have repeatedly held that Rul e 404(b) evidence is
relevant to refute a "nmere presence" defense. See Thomas, 58 F.3d at 1323;
United States v. Dobynes, 905 F.2d 1192, 1195 (8th Cir.), cert. denied, 498
U S 877 (1990). Mor eover, Jones's counsel was unwilling to stipulate

intent out of the case, as Thonms requires. Simlarly, More's counsel in
openi ng statenent argued that Mbore was sinply "the wong nan at the wong
time at the wong place." Like "nere presence," that defense puts intent
at issue and opens the door to the adnission of relevant Rule 404(b)
evidence. See United States v. Mhm 13 F. 3d 1200, 1205 (8th Cir. 1994).
Thus, the district




court did not abuse its discretion in admtting Rul e 404(b) evi dence on the
i ssue of intent.

Moore al so argues that his seven-year-old prior conviction was too
renote to be adnmissible as Rul e 404(b) evidence. Proximty intine is one
factor in deternmining the relevance of a prior conviction, but "there is
no specific nunber of years beyond which prior bad acts are no |onger
relevant to the issue of intent." United States v. Burkett, 821 F.2d 1306,
1309 (8th Cir. 1987). In drug cases, we have upheld the adnission of
evi dence of simlar prior crinmes that occurred five and six years hefore
the crime charged. See Shoffner, 71 F.3d at 1433; United States v. Wnt,
974 F.2d 961, 967 (8th Gr. 1992), cert. denied, 506 U. S. 1062 (1993). 1In
this case, given the simlarity of the prior offense and the crinme charged,

the district court did not abuse its broad discretion in deternining that
Moore's prior conviction was rel evant Rul e 404(b) evidence.

I1l. A Fourth Amendnent |ssue.

When Jones and Moore returned to the Excel Inn parking lot in the
A dsnobil e CQutlass, police surrounded the car, detained its occupants, and
obt ai ned consents to search. At trial, More and Jones noved for the first
tinme to suppress all evidence resulting fromthese consensual searches (and
the later search of Room 216) on the ground that the initial stop violated
their Fourth Amendnent rights. The district court denied that notion,
concl udi ng that Jones and Mbore had waived the issue by failing to make a
pretrial notion to suppress, as required by Fed. R Cim P. 12(b)(3). See
Buchanan, 985 F.2d at 1380.

On appeal, More and Jones argue that the district court erred in
refusing to grant relief fromtheir Rule 12(b)(3) waiver "for cause shown,"
as authorized by Rule 12(f). They argue there was good cause for their
tardy notions because they had no basis for a



suppression notion until Sergeant Langan testified at trial that he ordered
the initial stop based upon his surveillance, not because of a traffic
violation, as witten police reports had suggest ed. However, as the
district court noted in denying their notions, Jones and Mdore were
personal |y present during the stop they now chall enge. When a def endant
is "personally aware of the police action which led to their acquisition
of the evidence, he is responsible for infornng counsel of those facts,
and a ~communi cations gap' in that regard will not be recogni zed as good
cause." United States v. Ricco, 52 F.3d 58, 62 (4th Cir.) (quotation
omtted), cert. denied, 116 S. C. 254 (1995). Therefore, the district
court did not abuse its discretion in denying defendants' untinmely notions

to suppress.

Alternatively, More and Jones urge us to ignhore their waiver and
review this issue "in the interest of justice." W decline to do so.
G ven the information police obtained fromthe confidential informants and
their surveillance of the Cutlass, given the consents to search the car and
its occupants after the initial stop, and given the warrant |ater obtai ned
to search Room 216, there was no plain error in admtting into evidence the
fruits of these investigative activities. See United States v. Young, 470

US 1, 15 (1985) (plain-error exception nust be "used sparingly, solely
in those circunstances in which a niscarriage of justice would otherw se
result") (quotation onmitted).

Li kewi se, we reject More's contention that the district court should
have suppressed statenents he nade during the initial stop, prior to being
given Mranda warnings. More waived this issue by not filing a tinely
notion to suppress. See United States v. Udey, 748 F.2d 1231, 1240 (8th
Cr. 1984), cert. denied, 472 U S. 1017 (1985). There was no plain error
because police may nornmally question without Mranda warnings during an
investigative stop. See United States v. WIllis, 967 F.2d 1220, 1224 (8th
Cr. 1992).




IV. A Sentencing |Issue.

Moore and Jones argue that the district court erred in concluding it
could not depart downward under U S.S.G § 5K2.0 on the ground that the
United States Sentencing Conm ssion has urged Congress to elimnate the
statutory sentencing disparity between crack and powder cocai ne. W
expressly rejected this contention in United States v. Higgs, concluding

that "this is not a basis on which a court may rely to inpose a sentence
outside of the applicable Quidelines range." 72 F.3d 69, 70 (8th Gir.
1995) (quotation omtted).

The judgnents of the district court are affirned.
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