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MORRI S SHEPPARD ARNOLD, Circuit Judge.

Dr. Jan Johnson was a nenber of the residency program at the Goppert
Fami |y Care Center of Baptist Medical Center (collectively "BMC'), in
Kansas CGty, Mssouri. Her attending physician was Dr. Law ence Rues, at
that tinme the associate director of the famly care center. After nearly
a year and a half in the program the faculty of the residency program
inforned her that she did not neet the mnimum standards of acceptable
performance, and she was given the choice of resigning or being term nated.
She resigned, then sued BMC for gender discrimnation under Title VII,
Title I X, and M ssouri state |law, and sued Dr. Rues for defamation. The
district court granted BMC s notion for sumary judgnent on the



discrimnation claim and granted defendants' notions to disniss the
defamation claimfor failure to state a clai mupon which relief could be
granted. W affirmthe judgment of the district court.?

l.

Title VII gender discrimnation actions have well-established rul es
for allocating the burdens of production and persuasion to the parties.
The plaintiff nust first establish a prima facie case of gender
di scrimnation by adduci ng proof that the plaintiff (1) is a nenber of a
protected class, (2) was qualified for the job, (3) was discharged, and (4)
was replaced by a male (or the position renai ned open while BMC sought a
replacenent, or the circunstances surrounding the discharge otherw se
created an inference of unlawful discrimnation). See St. Mary's Honor
Ctr. v. Hicks, 113 S. C. 2742, 2747 (1993); MDonnell Douglas Corp. V.
Geen, 411 U. S. 792, 802 (1973); Davenport v. Riverview Gardens School
Dist., 30 F.3d 940, 945 (8th Cir. 1994); Walker v. St. Anthony's Medica
Ctr., 881 F.2d 554, 558 (8th Cir. 1989). If the plaintiff succeeds in
establishing a prima facie case, a rebuttable presunption is created; the

def endant nust then advance a legitinmate, nondiscrimnatory reason for the
di scharge. St. Mary's Honor Center, 113 S. . at 2747. |f the defendant
does so, then the plaintiff nmust denonstrate that the proffered reason was

not the true reason for the discharge. Id. "Plaintiff nust ... establish
the existence of facts which if proven at trial would pernmit a jury to
conclude that the defendant's proffered reason is pretextual and that
intentional discrimnation was the true reason for the defendant's
actions." Krenik v. County of Le Sueur, 47 F.3d 953, 958 (8th Cir. 1995)
(citing St. Mary's Honor Center, 113 S. C. at 2747).
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VW note that when a plaintiff conplains of discrimnation with regard
to conditions of enploynent in an institution of higher learning, the
net hod of evaluating Title | X gender discrimnation clains is the sane as
those in a Title VII case. O Conner v. Peru State Colleqge, 781 F.2d 632,
642 n. 8 (8th Cir. 1986); see Preston v. Commobnwealth of Va. ex rel. New
R ver Community College, 31 F.3d 203, 206-07 (4th Cr. 1994). Al though the
resi dency program conbi nes features of both enpl oynent and acadeni c study,

it appears to be primarily an enpl oynment setting not unlike apprenticeship.
Dr. Johnson, nore inportantly, nmkes no separate Title | X argunment on
appeal . In addition, we note that M ssouri courts analyzing gender
di scrimination under state law foll ow the framework of MDonnell Dougl as
V. Green, supra. See Mdstate Q1 Co. v. Mssouri Commin on Human Ri ghts,
679 S.W2d 842, 845-46 (M. 1984) (en banc).

We review the district court's summary judgnent dism ssal de novo.
Once the plaintiff nmakes her prina facie case and the defendant produces
evidence of a legitinmate reason for termnation, the plaintiff faces
di sm ssal of her claimif she fails to nmake a submi ssible case on the
guestion of whether the defendant's reason for terminating her was nerely
a pretext for discrimnation. See Ledge-Myrtil v. Deere & Co., 49 F.3d
1308, 1311 (8th Cir. 1995). "To survive sumary judgnent at the third
stage of the McDonnell Douglas analysis, a plaintiff nust denonstrate the

exi stence of evidence of sone additional facts that would allow a jury to
find that the defendant's proffered reason is pretext and that the real
reason for its action was intentional discrimnation." Krenik, 47 F.3d at
958 (citing St. Mary's Honor Center, 113 S. C. at 2747).

W will assune, for purposes of analysis, that Dr. Johnson has nade
out a prinma facie case, although the nmatter is hardly free fromdoubt. BMC
produced evidence that a legitinate, nondiscrimnatory notive |lay behind
Dr. Johnson's termnation, nanely, that she did not performaccording to
t he reasonabl e



expectations of the faculty of the program BMC net its burden of
production because it proffered substantial evidence of the faculty's
di spl easure with her performance in the residency program The eval uation
forns provide for categories of "Excellent," "Adequate," and "Needs rnuch
i nprovenent." Dr. Johnson received nostly "Needs nuch inprovenent" marks
in her energency, pulnonary, obstetrics, and neonatol ogy rotations, and
many such marks in her general nedicine, famly practice, and cardi ol ogy
rotations. The faculty coments often touched on Dr. Johnson's weak
know edge base and inability to diagnose and nmnage patients. O her
residents, both nmale and fenmale, did not have such a high nunber of
di sappointing evaluations. According to BMC, her |ow | evel of perfornmance
led the BMC faculty to conclude that she was not fulfilling the m nimum
requi rements of the residency program

Because BMC has advanced a | egitimte nondi scrinminatory reason for
its adverse enploynent actions, Dr. Johnson nust produce sone evidence
creating a genuine issue of fact as to whether BMC s explanation is
pretextual and whether BMC harbored a discrimnatory intent. See Ledge-
Myrtil, 49 F.3d at 1311; Davenport, 30 F.3d at 945 & n. 8. Dr. Johnson,
however, has not done so. Her proffered evidence seens to be twofold.
First, she mintains that Dr. Rues and other faculty harbored a
di scrimnatory aninmus toward womren. While she worked in rotations in
various practice areas under a nunber of different physicians, Dr. Rues was
her attending physician (in other words, her supervisor). Plaintiff
portrays Dr. Rues as the prinme nover in undermning her career at BMC. Dr.
Johnson characterizes Dr. Rues as "intimidating, abusive, and judgnental"”
toward her and other femal e residents, but patient and understanding with
nmal e residents. She al so avers that another femal e resident requested an
attendi ng physician other than Dr. Rues because she felt "put down" by him
Dr. Johnson's anecdotal "proof" of such disparate treatnent, however,
appears to consist entirely of hearsay, which cannot defeat a notion for
summary judgnment. See Davidson & Schaaf, Inc. v. Liberty Nat'l Fire Ins.




Co., 69 F.3d 868, 871 (8th Cir. 1995). She also clains that Dr. Rues
criticized a fenale resident's procedures in delivering a baby. But this
epi sode cannot support a finding of a discrininatory mindset, else every
criticismof a woman would carry a presunption of unlawful aninus. In
addition, she points to the fact that another male doctor once
i nappropriately sprayed a fermale resident with sterile saline solution as
a joke and on anot her occasi on nade apparently di sparagi ng coments about
that resident. W believe that these incidents are insufficiently serious
to raise an inference of aninus on the part of BMC generally.

Second, Dr. Johnson identifies various nmale residents who she asserts
were simlarly situated with respect to her in terns of perfornmance, but
who were not asked to | eave the program These nml e residents, however,
had fewer unfavorable eval uations than Dr. Johnson, and hence they cannot
be considered sinmlarly situated. W find that the proof of discrimnatory
intent is insufficient to support a jury verdict in Dr. Johnson's favor,
and we therefore find that the district court's grant of summary judgnment
for BMC was appropri ate.

.

We now turn to Dr Johnson's defamation claim Dr. Johnson alleged
that Dr. Rues told enployees of BMC (1) that she had done poorly in
cardi ol ogy, (2) that she had had problens in various areas of the residency
program and (3) that she had voluntarily resigned her position. The
district court dismssed for failure to state a claim Fed. R Cv. P
12(b)(6), finding that Dr. Rues's renmarks were nerely opinion, were
privileged by Dr. Johnson's inplicit consent, and were not "published"
under the intra-corporate inmmunity doctrine. W review the district
court's determnations of state law de novo, giving its decision no
deference. Salve Regina College v. Russell, 499 U S 225, 231 (1991).




The district court did not err in concluding that Dr. Johnson
consented to critical evaluation by the faculty of the residency program
M ssouri follows the Restatenent of Torts and its position that consent can
make privileged otherwise potentially defamatory statenents. See
Rest at enent of Torts Second 8§ 583; Johnson v. Cty of Buckner, 610 S.W2d
406, 411-12 (Mo. App. 1980).

Dr. Johnson appears to concede that the first two of Dr. Rues's
statenents alleged above were nade to other faculty in the residency
program Because Dr. Johnson was a resident seeking Board Certification
in Famly Practice, it was necessary that the faculty supervise and
eval uate her work. Dr. Johnson received from BMC a booklet entitled
"Special Requirenments for Residency Training in Famly Practice," which
stated: "There nust be adequate, on-going evaluation of the know edge,
conpet ency, and perfornmance of the residents. Entry eval uation assessnent,
interimtesting and periodi c reassessnent, as well as other nodalities for
eval uati on, should be utilized." Under these circunstances, it is not
error to find that Dr. Johnson consented to the allegedly defamtory
remar ks, because consent to evaluation reasonably inplies a consent to
intra-faculty discussion of an enployee's progress. The district court
therefore correctly concluded that Dr. Rues's alleged remarks were
privil eged.

As to the third statenent, a statenent apparently made to residents
as well as faculty, that Dr. Johnson had voluntarily resigned, the district
court concluded that the statenent was not defamatory. Dr. Johnson nmde
no argunent in her briefs with respect to this question, and we therefore
decline to address it.

M.

For the foregoing reasons, the judgnent of the district court is
af firmed. Dr. Johnson's notion to supplenent the record on appeal is
granted, and BMC s notion to strike portions of the appellant's appendi x
and suppl enental appendi x on appeal is denied.
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