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Antwon A VWarfield and Brian M Thomas appeal from the final
judgnments of the district court! after they were convicted of arned bank
robbery in violation of 18 U.S.C. 8§ 2113(a) and (d), conspiracy to conmmt
armed bank robbery in violation of 18 U S C. & 371, and Thomas was
convicted of aiding and abetting arned bank robbery in violation of 18
US C 88 2 and 2113(a) and (d). Both raise various trial-related rulings
as a basis for reversal of their convictions. After carefully considering
the record, we affirmthe judgnents of the district court.

On Decenber 8, 1993, the Boatnen's Bank at 8550 Hol nes in Kansas
Cty, Mssouri, was robbed by several individuals. It was robbed again on
Decenber 17, 1993. The two robberi es were conducted in the sane nmanner,
and in a manner identical to the robberies of several area fast-food
restaurants earlier that year. Prior to arriving at the business to be
robbed, the robbers would renove the |icense plates fromtheir vehicle.
Two robbers woul d enter the business wearing nylon stocking masks and work
gl oves. One robber carried a firearm and stood by the door, covering
custoners and enpl oyees. The other robber would vault over the counter
open the cash drawer, and renove the entire cash tray and its contents.
Wth the cash tray in hand, the robbers would flee the prenises to the
getaway car, which a third robber had strategically positioned for a quick
getaway. The robberies were always executed extrenely rapidly, with the
time the robbers spent inside the establishnment lasting around a m nute.

VWarfield was charged in the superseding indictnment with one count of
arnmed bank robbery and one count of conspiracy to commt

The Honorabl e Joseph E. Stevens, Jr., United States
District Judge for the Western District of M ssouri.
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arnmed bank robbery in connection with the Decenber 17, 1993, robbery of
Boat nen's Bank. Thonmas was charged with arned bank robbery in connection
with the Decenber 8, 1993, robbery of Boatnen's Bank, and aiding and
abetting arned bank robbery and conspiracy to commit arned bank robbery
stemming fromthe Decenber 17 robbery. The case proceeded to trial, and
a jury found the Appellants guilty on each count with which they were
charged. After being sentenced by the district court, Warfield and Thonas
appeal .

WARFI ELD S APPEAL

A

Warfield argues that the district court, adopting the report and
recommendat i on of a United States Mgi strate Judge,? abused its discretion
by overruling his notion to sever his trial from co-defendant Thomas's
trial. "[We reviewthe district court's denial of a notion for severance
for an abuse of discretion which resulted in “severe or conpelling
prejudice.'" United States v. Fregoso, 60 F.3d 1314, 1328 (8th Cir. 1995)
(quoting United States v. Rnell, 21 F.3d 281, 289 (8th Cir.), cert.
denied, 115 S. C. 453 (1994)). "To show such prejudice, a defendant nust
establish something nore than the nere fact that his chance for acquittal

woul d have been better had he been tried separately. He nust affirmatively
denonstrate that the joint trial prejudiced his right to a fair trial."
United States v. Jackson, 64 F.3d 1213, 1217 (8th Cir. 1995) (internal
guotation omtted), cert. denied, 116 S. C. 966 (1996). Finally, we
observe that "[r]arely, if ever, will it be

2The Honorabl e John T. Maughner, Chief United States
Magi strate Judge for the Western District of Mssouri.

- 3-



i nproper for co-conspirators to be tried together." 1d. (interna
guotations and citation onmtted) (alteration in original).

"When a def endant noves for a severance, a district court nust first
determ ne whether joinder is proper under Federal Rule of Crininal
Procedure 8. If joinder is proper, the court still has discretion to order
a severance under Federal Rule of Crimnal Procedure 14." United States
v. Darden, 70 F.3d 1507, 1526 (8th G r. 1995), cert. denied, 116 S. C
1449 (1996). Rule 8 and Rule 14 are to be given a liberal construction in
favor of joining the trial of several defendants. 1d.

Rule 8 permits the joinder of defendants "if they are alleged to have
participated in the same act or transaction or in the sane series of acts
or transactions constituting an offense or offenses." Fed. R Cim P. 8.
For proper joinder under this provision, "[i]t is not necessary that every
def endant have participated in or be charged with each offense." Darden
70 F.3d at 1527 (internal quotations onmitted). Under Rule 8 then, the
joinder of Warfield and Thomas was clearly appropriate because the
supersedi ng indictnent alleged that they conspired to comit, and Warfield
subsequently engaged in while Thonmas ai ded and abetted, arnmed robbery of
Boat nen' s Bank on Decenber 17, 1993.

If joinder is proper under Rule 8, the defendant seeking severance
has the heavy burden of denobnstrating that a joint trial will inpermssibly
infringe his right to a fair trial. |d. This burden nay be satisfied by
showing that the jury was unable to conpartnentalize the evidence agai nst
each defendant or that the defendants' defenses are irreconcil able.
Jackson, 64 F.3d at 1217.

Warfield clainms that he satisfied this onerous burden because the
jury was unable to conpartnentalize the evidence with respect to each
defendant. Specifically, Warfield observes that a plethora



of evidence was presented concerning Thomas's past crimnal involvenent,
specifically Thonas's arrest on June 16, 1993, his participation in robbing
several restaurants, and his involvenent in the Decenber 8, 1993, robbery
of Boatnen's Bank. Warfield clains that with these numerous instances of
bad conduct presented agai nst Thonmas, the "spillover effect” deprived him
of his constitutional right to a fair trial. W disagree.

Thi s case invol ved co-conspirators who were charged in the indictnent
for their respective roles in the Decenber 17 robbery. A good deal of
evi dence presented at trial concerned the plan, and the execution of the
plan, to rob the Boatnen's Bank on Decenber 17, and the Appellants'
i nvol venent therein. Further, the district court instructed the jury that
it was to view the evidence presented agai nst one defendant as applicable
to only that defendant and we assune, as we nust, that the jury foll owed
this instruction. Fregoso, 60 F.3d at 1328. Finally, Warfield presents
not hi ng nore than an unsupported assertion that he was prejudiced by the
failure to sever. However, "a claimof potential prejudice is not enough
to prevail on this issue." Jackson, 64 F.3d at 1217.

VWarfield thus has failed to carry his heavy burden to show that his
joint trial with co-conspirator Thomas prejudiced his right to a fair
trial. Accordingly, we reject Warfield's claimthat the district court
erred by denying his notion for severance.

Warfield next clains that the district court erred by failing to
issue a Wit of Habeas Corpus Ad Testificandum conpelling one Terrance
Davis to appear at trial to testify. At the tine Warfield made his
request, Davis was incarcerated in the United States Penitentiary at
Leavenwort h, Kansas, having been tried and convicted for his participation
in the same Decenber 17, 1993,



robbery of Boatnen's Bank for which Warfield was being tried. Davis's
direct appeal was pending at that tine before this court. See United
States v. Davis, 65 F.3d 172, 1995 W. 507320 (8th Cir. 1995) (unpublished
opinion affirmng conviction). Wirfield sought to question Davis about the
Decenber 17 robbery.

The district court held a hearing on the issue with Davis's attorney
present. Davis's counsel stated to the court in no uncertain terns that
if the court required Davis to appear and take the stand, Davis would
unequi vocal ly exercise his Fifth Amendnent privilege against self-
incrimnation. In light of counsel's representation, the district court
overruled Warfield' s request that Davis be conpelled to appear and take the
st and.

VWarfield takes issue with the district court's ruling, claimng that
the court sinply specul ated that Davis woul d exercise his Fifth Anendnent
privilege against self-incrimnation. W have held that a representation
to the district court by a wtness's counsel that the w tness would
exercise his Fifth Arendnent rights if called to testify is sufficient for
the district court to refuse to conpel that witness to appear. See United
States v. Swanson, 9 F.3d 1354, 1359 (8th Cir. 1993) (district court's
exclusion of testinony by w tness not inproper when w tness's attorney

informed court that witness would assert Fifth Anendnent right of self-
incrimnation if called). Thus, in this case, Davis's counsel's
representation that Davis would exercise his Fifth Anendnent privil ege
agai nst self-incrimnation, coupled with the fact that Davis's appeal was
still pending before this court, was a sufficient basis for the district
court to conclude that that is precisely what Davis woul d have done.

VWarfield clains that under this court's holding in United States v.
Doddi ngt on, 822 F.2d 818 (8th Cir. 1987), the district court should have
conpel | ed Davis's presence at trial and




determ ned at that tinme whether Davis would invoke the privil ege agai nst
self-incrimnation. Doddington, however, actually supports the district
court's refusal to conpel Davis's presence. There we held that "a
def endant does not have the right to call a witness to the stand sinply to
force invocation of the right against self-incrinmnation in the presence
of the jury." 822 F.2d at 822. See also United States v. Robaina, 39 F. 3d
858, 862 (8th Gr. 1994) (A "defendant's right to conpul sory process does
not include the right to conpel a witness to waive his or her Fifth

Amendnent privilege against self incrinmnation.").

Finally, Warfield clains that if Davis had exercised his Fifth
Amendnent rights, the district court could have granted Davis "judicial"
imunity or conpelled the governnent to offer Davis use inmunity. This
argunent also fails. W have not heretofore recognized the concept of
"judicial" inmmunity, see Robaina, 39 F.3d at 863,% and decline to do so

here. Additionally, use immunity can only be granted when it is formally
requested by the Attorney CGeneral, id., and the district court is wthout
power to conpel the government to grant a witness inmmunity. Doddi ngton
822 F.2d at 821. See also Robaina, 39 F.3d at 863 (holding that district
court correctly concluded that it could not order the governnent to grant

use i mMmunity).

" This concept arises fromcase law, which holds that a
court possesses an inherent power to grant a witness use inmunity
in order to effectuate the defendant's conpul sory process right
to secure essential exculpatory testinony." Robaina, 39 F.3d at
863 n.3. Even if we were to formally recogni ze the concept,
whi ch we decline to do here, the doctrine is applicable only if
the proffered testinony of the wwtness is "clearly excul patory."
United States v. Hardrich, 707 F.2d 992, 993-94 (8th GCr.), cert.
denied, 464 U.S. 991 (1983). 1In this case, however, it does not
appear that Warfield s counsel had discussed the case with Davis,
and thus we cannot conclude that Davis's testinony woul d have
been clearly excul patory, no proffer of the sane havi ng been
made.
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Accordingly, we reject Warfield' s clains that the district court
erred by failing to order Davis's presence at trial.*

C.

Warfield contends that the district court inpermssibly interfered
with his closing argunent. To put this argunent in context, a bit of
background i nformation is required. The governnment presented evidence that
on Decenber 17, 1993, sonetine in the late norning or early afternoon, Jeff
Hudspeth and Troy Taylor met with Thormas at Thonas's residence and Warfield
arrived approximately one-half hour later. The four discussed robbing the
Boat nen's Bank, and subsequently did so at approximately 2:00 p.m To
conbat this evidence of his involvenent in the robbery, Warfield enpl oyed
an alibi defense, presenting evidence that on Decenber 17 he was at his
pl ace of enploynent the entire norning and that in the afternoon hours he
was with his girlfriend, Davetta Cooksey, and later at a chiropractor's
office. Significantly, during cross-exam nation of Tayl or and Hudspeth by
Warfield s counsel, both w tnesses agreed that the purported neeting at
Thonas' s resi dence took place in the norning. The obvious purpose behind
obtaining this testinony from Tayl or and Hudspeth was to argue to the jury
that Warfield could not have been at the neeting because he was at his
pl ace of enploynent all norning.

Warfield' s counsel was in the nmidst of nmaking that argunent in his
cl osi ng argunent when the foll owi ng exchange took pl ace:

M. Millen (Warfield's counsel): But what do Hudspeth
and Taylor say? Wiat is the testinony of these liars?
There is a neeting that occurs that norning. No
guestion

“Havi ng reached this conclusion, we decline to address the
governnment's alternative argunment that Warfield' s request to have
Davi s appear was untinely.
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she wouldn't lie. So they have to be lying. And if
they are lying --

M. Newbert (prosecutor): Your honor

The Court: Just a ninute.

(Trial Tr. at 928-29.) The court then infornmed Warfield' s counsel at a
sidebar held outside of the jury's hearing that characterizing the neeting
as having taken place in the "norning" was "deceptive," that he was
i mpl yi ng sonething not in the record, and inforned counsel that counsel
could, if he wi shed, argue that the neeting took place "shortly before
noon." (lLd. at 929.)

Warfield contends that the district court, by restricting his counsel
to argue that the purported neeting took place "shortly before noon,"
hi ndered counsel's ability to outline the discrepancy in the witness's
testinony. Warfield points out that ordinarily counsel is pernitted wide
latitude in making closing argunent and that in this case the district
court's actions inpernmissibly restricted this latitude, which in turn
prejudi ced his defense. W disagree.

We afford district courts wide latitude in controlling closing
argunents. United States v. MQuire, 45 F. 3d 1177, 1189 (8th Cir.), cert.
deni ed sub nom Mandacina v. United States, 115 S. C. 2558 (1995). In
this case, the court was well within its discretion in suggesting to

VWarfield' s counsel that he characterize the neeting as occurring "shortly
before noon" rather than in the norning. Al t hough Tayl or and Hudspeth
stated that the neeting took place in the norning, they both testified that
the neeting occurred around the noon hour. The district court was
justifiably concerned that, although counsel's description of the neeting
taking place in the norning was technically correct, this characterization
created the potential that the jury would be misled. The district court's
requi rement that Warfield s counsel



if he wished to further discuss the tine that the nmeeting took place
characterize it as occurring "shortly before noon" did not preclude counse
fromarguing the alibi theory of defense because his client's tine card
showed he left his workplace in dathe, Kansas, at noon and, nore
i mportantly, confined counsel's argunent to the evidence presented.

The district court commtted no abuse of discretion by its actions
with respect to Warfield' s counsel's closing argunent.

D.

Warfield contends that the district court erred by giving the jury
an Allen® instruction after the jury indicated that it was unable to reach
a verdict with respect to one defendant. The jury received the case at
12:45 p.m on the fifth day of trial. That sane afternoon, at
approximtely 4:00 p.m, the jury sent a note to the district judge,
stating "Decision on one defendant and deadl ocked on the other. What
should we do?" (Trial Tr. at 948.) After a discussion with the parties,
the court reconvened the jury in the courtroomat 4:30 p.m and gave it an
instruction nodeled after § 10.02 of the Eighth Crcuit Mnual of WNbdel
Criminal Jury Instructions.® About an hour after the jury received the
Allen instruction, it returned wth guilty verdicts against both

Appel | ant s.

' Naned after Allen v. United States, 164 U. S. 492, 17 S
Ct. 154, 41 L. Ed. 528 (1896), [t]hese charges expressly direct
jurors to reconsider their positions, and address the mnority or
di ssenting jurors alternatively, when a majority is for
conviction or when a majority is for acquittal.'" United States
v. Cortez, 935 F.2d 135, 140 n.4 (8th Gr. 1991) (quoting Potter
v. United States, 691 F.2d 1275, 1277 (8th Cr. 1982)).

®The full text of the district court's instruction is set
forth in Appendix A at the end of this opinion.
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Warfield acknow edges that this court has consistently approved the
giving of an Allen instruction to a deadl ocked jury. Nonet hel ess, he
argues that in the context of this case, such an instruction was erroneous
because of its coercive nature, particularly given the district court's
failure to question the jury regarding its nunerical division. He also
clains that the instruction should have been given before the jury retired
to deliberate, rather than after deadl ock had occurred. W reject these
argunents.

Initially, we disnmss Warfield' s suggestion that the district court
commtted error by not inquiring about the numerical division of the jury.
The rule is clearly to the contrary. It is a per se ground for reversa
to do so. United States v. Webb, 816 F.2d 1263 (8th Cir. 1987). The
Supreme Court enphatically said so in Brasfield v. United States, 272 U S.

448 (1926). Qur circuit's case law declared it so before the Suprene Court
decided Brasfield. See St. lLouis & SSF.RR v. Bishard, 147 F. 496 (8th
Cir. 1906); Stewart v. United States, 300 F. 769, 782 (8th GCr. 1924).

In reviewing a claimthat an Allen charge was i nperm ssibly coercive,
we exam ne four factors: (1) the content of the instruction, (2) the length
of deliberation after the Alen charge, (3) the total Iength of
deliberation, and (4) any indicia that the jury was coerced or pressured.
United States v. Thomas, 946 F.2d 73, 76 (8th Gr. 1991). W note that the
content of the district court's instruction was nearly identical, and

substantively was identical, to that contained in 8 10.02 of the Eighth
Circuit Munual of Mdel Crimnal Jury Instructions. In Thomas, we
expressly approved the | anguage of Model Instruction 8 10.02. |d. at 76.
At the tinme it received the charge, the jury had deliberated al nost four
hours and was deadl ocked; we note that in _United States v. Cortez, 935
F.2d 135, 142 (8th Cir. 1991), cert. denied, 502 U S. 1062 (1992), we
approved the giving of an Allen
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instruction to a jury that had been deadl ocked approxi mately four and one-
hal f hours. Although the jury's return with a verdict approximately one
hour after receiving the Allen charge is sonewhat expeditious, we do not
believe the postinstruction deliberation tine, or the total deliberation
tinme, in this case raises an inference of coercion. See Thonas, 946 F.2d
at 76 (one and one-half hours postinstruction deliberation tine and nine
hours of total deliberation after a two-day trial did not raise an
i nference of coercion); Cortez, 935 F.2d at 142 (four and one-half hours
postinstruction deliberation and nine hours total deliberation did not
raise an inference of coercion). Finally, Warfield is unable to point to
any record evidence of coercion or pressure on the jury. Considering these
factors, we conclude that the giving of the Alen charge was not
i mperm ssi bly coercive.

W also reject Warfield's claimthat the Allen instruction should
have been provided to the jury before it reached deadl ock. Al though we
have indicated that it is preferable for the district court to include the
substance of such a charge in its original instructions, before deadl ock
has occurred, see Potter v. United States, 691 F.2d 1275, 1277 (8th Cr.
1982), we have never held that to be the only perm ssible nethod of giving
an Allen charge. |In fact, Allen itself, like the overwhelm ng najority of

cases we have encountered in which an Allen i ssue has been rai sed, dealt
with the propriety of the instruction after deadl ock occurred. See, e.q.,
Allen v. United States, 164 U S. 492, 501 (1896); Thomms, 946 F.2d at 76;
Cortez, 935 F.2d at 140. Therefore, Warfield' s argunent that the district
court should have given this instruction to the jury before deadl ock, if

it was to give the instruction at all, nust be rejected.

In sum we hold that the district court commtted no error when it
gave an Allen charge to the jury.
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THOVAS' S APPEAL

A

Thomas clains that the district court erred in preventing himfrom
showi ng his bare feet to prosecution wi tness Yol anda Jones, and later to
the jury. This claimstens fromcertain testinony Jones gave on Cross-
exam nation. Jones was a teller at Boatnen's Bank when the Decenber 8,
1993, robbery occurred. After testifying on direct exam nation about the
robber who junped the teller counter during the robbery, Jones stated on
cross-exam nation that she got a good | ook at the robber's feet and that
one foot had a knot or protrusion that was observabl e, caused either by the
robber's foot or by his boot. A though Jones initially testified that she
would not be able to recognize the foot again if she saw it, she
subsequently stated that she "[p]robably could" identify it if she saw it
again. (Trial Tr. at 465.)

Thonmas' s counsel then requested that the court permit Thomas to show
Jones his bare feet, ostensibly to illustrate that Thomas had no
di scernabl e abnormalities on either foot. The district court denied this
request because Jones had not seen the robber's bare feet but only saw t hem
with boots on. The district court suggested to Thomas's counsel that
because Jones testified that she saw the robber's feet with boots on, it
woul d be pernissible to have Thomas put boots or shoes on and, with them
on, display his feet to Jones. Thonas's counsel declined this suggestion.

Later, at the close of Thomas's case, Thonas's counsel requested that
the court pernit Thomas to show his bare feet to the jury, again basing
this request on Jones's testinony regarding the protrusion on the robber's
foot. The district court denurred, again on the basis that Jones had not
seen the robber's bare foot, and thus the record evidence did not support
such a denonstration.
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Thonmas clains that the district court erred by refusing to permt him
to display his bare feet to Jones as well as to the jury. He argues that
because identification was one of the crucial issues at trial, the court's
rulings denied himhis right to a fair trial

W find Thonmas's clai munpersuasive. W reviewthe district court's
rulings concerning the adnission of evidence, including the adm ssion of
exhibits or the conducting of denobnstrations, for an abuse of discretion.
United States v. Wodfork, 955 F.2d 518, 519 (8th G r. 1992). The issue
rai sed here is alnost identical to that we addressed in Wodfork. There

t he defendant was charged with bank robbery and was identified as the
perpetrator of the crinme by several bank enployees. 1d. at 518-19. At
trial, the defendant requested pernission to approach the jury and display
a prominent gold front tooth because the bank enpl oyees had stated that
they got a good | ook at the robber and did not notice anything conspi cuous.
Id. at 519. The district court rejected the defendant's request because
it was possible that the defendant night not have opened his nouth
sufficiently during the robbery to make the tooth discernible. [d. W
held that the district court's ruling fell within the district court's
anpl e discretion. |1d.

Simlarly, the district court's denial of Thomas's request to display
his bare foot to Jones or the jury did not constitute an abuse of
di scretion. The court reasoned that Jones had testified that she saw a
protrusion on the top of the robber's boot. Permtting Thomas to display
his bare feet to either Jones or the jury would have created a condition
that was without support in the record. Additionally, the district court
attenpted to accomodat e
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Thonmas by permitting himto show Jones how his feet appeared with boots on
the condition that Jones testified she saw.’

Thus, the district court conmtted no abuse of discretion by refusing
to permit Thonas to show his bare feet to Jones or the jury.?®

Thonmas contends that the district court inpermssibly restricted his
cross-exam nati on of governnent wi tness Jeffrey Hudspeth concerning the
contents of Hudspeth's plea agreenent. Hudspeth had been charged with, and
pled guilty to, participating in the Decenber 8 and Decenber 17 robberies
of Boatnen's Bank, and was cooperating with the governnent, having
testified in front of the grand jury, in Terrance Davis's trial, and in the
present trial. Hudspeth's plea agreenent was adnmitted into evidence. The
pl ea agreenent referred to the requirenents that Hudspeth provide
assi stance to the governnent concerning the bank robberies at issue, as
wel | as provide assistance to other governnental entities concerning the
prosecution of a drive-by double nurder in Kansas City, Mssouri. The
district court granted the governnent's notion

"W find the case Thomas relies on, United States v. Bay,
748 F.2d 1344 (9th Cr. 1984) (subsequent case history omtted),
readi |y distinguishable. There the defendant, who had been
charged with bank robbery, had prom nent tatoos on the back of

his hands. 1d. at 1345. A prosecution witness testified that
she saw the robber's hands and stated the only noticeable feature
of the hands was the defendant's long, thin fingers. 1d. The

Ninth Crcuit held that the district court abused its discretion
when it refused to permt the defendant to show his hands to the
jury. 1d. at 1346-47. Here, however, the district court was
willing to permt Thomas to show his feet to Jones and the jury
on the condition that he display themin the sane condition as
Jones testified that she saw the robber's feet, with boots on.

8\ have al so exam ned Thomas's confrontation clause claim
and conclude that it is entirely without nerit.
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in limne that precluded Warfield and Thonmas from questioni ng Hudspeth
about the double nurder case. The district court reasoned that information
surroundi ng the doubl e murder concerned a collateral matter and that it was
potentially too prejudicial.®

Thonmas conplains that the district court's ruling inpermssibly
restricted his cross-exam nati on of Hudspeth. He argues that he should
have been permitted to question Hudspeth about the details of the double
nmurder, so the jury could have received a conplete account of the favorable
treatnent the governnment provided to Hudspeth as a result of Hudspeth's
guilty plea and cooperation. By receiving this information, the jury would
have been able to properly evaluate Hudspeth's biases and his potential for
coloring his testinmony in favor of the government. By failing to pernit
inquiry into this area, Hudspeth continues, the district court violated his
Si xth Anendnent right of confrontation. W disagree.

W have serious doubts that Thomas preserved this issue for appeal

A review of the transcript indicates that Warfield' s counsel, not Thomms's
counsel , strenuously argued in favor of pernmitting inquiry into this area
and | odged a specific objection when the district court rejected Warfield's
counsel's argunent. At no tine did Thomas nake any argunent, or nore
i nportantly, |odge any objection to the district court's denial of this
request. Thomas has therefore waived this issue. See United States v.
Brown, 33 F.3d 1014, 1017 (8th Cir. 1994) (failure of party to object to
issue at trial precludes appellate review).

Even assum ng that Thomas properly preserved this issue, we concl ude
that the district court properly denied Thomas the

There is no dispute that Hudspeth was sinply a bystander-
witness to the drive-by shooting. It does not appear that he was
ever a suspect in the comm ssion of the crine.
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opportunity to question Hudspeth about the M ssouri state double nurder
case. It is true that "[t]he Confrontation C ause of the Sixth Anendnent
guarantees to a defendant the opportunity for effective cross-exam nation
of witnesses against him including inquiry into the witnesses' notivation
and bias." United States v. WIllis, 997 F.2d 407, 415 (8th G r. 1993),
cert. denied, 114 S. C. 704 (1994). The right to exam ne w tnesses under
this provision is not wthout limtation, however. District courts

“retain wide latitude insofar as the Confrontation Clause is concerned to
i npose reasonable lints on such cross-exam nati on based on concerns about,
anong ot her things, harassnent, prejudice, confusion of the issues, the
witness' safety, or interrogation that is repetitive or only narginally
relevant.'" United States v. Juvenile NB, 59 F.3d 771, 778 (8th Gr. 1995)
(quoting Delaware v. Van Arsdall, 475 U S. 673, 678-79 (1986)). A key
factor in determ ning whether a defendant's right of confrontation has been

violated is whet her the defendant had other neans at his disposal to obtain
the effect that the excluded exam nati on woul d have all egedly established.
United States v. Canpbell, 845 F.2d 782, 788 (8th Cir.), cert. denied, 488
U S. 965 (1988). Absent a clear abuse of discretion and a show ng of
prejudice, we will not reverse a district court's ruling linmting cross-

exam nation of a prosecution witness on the basis that it inpermssibly
i nfringed upon the defendant's right of confrontation. WIlis, 997 F.2d
at 415.

In this case, Thonas clains that he wi shed to question Hudspeth about
the details of the Mssouri nurder case to show the extent of the benefits
that Hudspeth received by pleading guilty and cooperating with the
gover nnent . The district court committed no abuse of discretion in
precluding Thomas from pursuing this line of questioning. Hudspeth was
sinply a witness to the double nurders and, as part of his plea agreenent,
agreed to assist Mssouri state authorities in the prosecution of that
case. He was not charged in the nurder case. The hom cides were clearly
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collateral matters in this case because Hudspeth, given that he was only
a witness to the nurders, would have had no reason to fabricate his
testinony or to be biased for the governnent in this case. Thus, inquiry
into this area would have been of little, if any, benefit to Thomms, other
than to portray Hudspeth as an individual who is around violent crines.

On the other hand, Warfield' s counsel was given anple opportunity to
vi gorously cross-exam ne Hudspeth in detail regarding the benefits Hudspeth
received by pleading guilty to the robberies at issue in this case and
cooperating with the governnent by providing testinony against his co-
conspirators. Counsel for Thomas and Warfield conducted a thorough cross-
exam nation of Hudspeth, consumi ng al nost 45 pages of trial transcript,
about Hudspeth's bias and notive to lie, and his past crininal history.
The Appellants also questioned Hudspeth at |ength about his testinony
before the grand jury, at the Davis trial, and in the present trial

Under these circunstances, we have little difficulty in concluding
that the district court conmmitted no abuse of discretion in precluding
exam nati on of Hudspeth concerning the M ssouri state double nurders that
he wi t nessed.

C

Thomas clainms that the district court abused its discretion in
admtting evidence of other crimes or bad acts that he conmtted. He clains
that this evidence has no relevance to the offenses charged in this case
because the other crinmes and bad acts were sinply unrelated collateral
conduct . He also argues that the probative value in adnmitting this
evi dence was substantially outweighed by its prejudicial inpact.
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The district court admitted the following itenms of bad acts evidence
with which Thomas takes issue: On June 1, 1993, Thomas was a passenger in
a vehicle that was suspected as being the getaway vehicle for a robbery of
a Pizza Hut store on May 28, 1993. Thomas was questioned concerning the
identity of the driver of the vehicle. Several days later, after
determ ning that Thomas had not been conpletely truthful with them |aw
enforcenent officers questioned Thomas again, and he adnmitted he had
previously lied to them about the identity of the driver of the vehicle.

On June 16, 1993, Thonas was stopped while driving a vehicle because
of a traffic violation and because | aw enforcenent officers believed that
the perpetrator of the Pizza Hut robbery was riding with Thonmas. After the
ot her individual was placed under arrest, Thonmas consented to a search of
the vehicle, during which officers discovered a handgun, ski mask, and a
pair of brown work gloves in the glove conpartnent of the vehicle. The day
after this stop, Thomas was interviewed by officers and stated that the
vehi cl e he had been driving the previous day was his, and he had excl usive
use of it. Several bank enpl oyees positively identified a photograph of
the car as the vehicle that was used as a getaway car after the Decenber
17, 1993, bank robbery.

Jason Hopki ns, the eveni ng manager of a Subway restaurant in Kansas
Cty, testified that he was working on Cctober 21, 1993, when the store was
r obbed. He stated that the robbers wore stocking nasks and heavy work
gl oves. He stated that one of the robbers vaulted over the counter with
a blue cloth bag and put the cash tray in the bag. Hudspeth and Tayl or
testified that Thomas participated in this robbery, along with robberies
of several other |ocal fast-food establishments.

Thonmas was picked up by | aw enforcenent officers on August 2, 1994,
for running a stop sign. During a subsequent search of the
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vehicle, officers discovered two |oaded handguns, three nylon stocking
masks, three pairs of gloves, a pillowase, and a bandanna. Appell ant
Warfield was a passenger in the vehicle. A nylon stocking cap was
recovered from Warfield's front pocket. The stop occurred within two
bl ocks of two banks.

The admissibility of evidence of other bad acts is governed by
Federal Rule of Evidence 404(b), which provides:

Evi dence of other crines, wongs, or acts is not
adm ssible to prove the character of a person in order

to show action in conformty therewth. It may,
however, be adm ssible for other purposes, such as
proof of notive, opportunity, intent, preparation,
pl an, know edge, identity, or absence of m stake or
accident . . . .

Fed. R Evid. 404(b). W have adopted a four-part test to determne
whet her other bad acts evidence is adm ssible under Rule 404(b). To be
admi ssi bl e, the evidence nmust be "(1) relevant to a naterial issue; (2)
proved by a preponderance of the evidence; (3) higher in probative val ue
than in prejudicial effect; and (4) sinmlar in kind and close intine to
the crinme charged." United States v. Shoffner, 71 F.3d 1429, 1432 (8th
CGr. 1995) (internal quotations). Rule 404(b) is a rule of inclusion and

precl udes the adni ssion of evidence which tends only to prove a defendant's
crim nal tendencies. I d. W review the district court's adm ssion of
ot her bad acts evidence for an abuse of discretion. United States v.

Mejia-Uribe, 75 F.3d 395, 397 (8th Cr. 1996). However, "we will overturn
the adm ssion of Rule 404(b) evidence only if “the appellant can show t hat
the evidence in question clearly had no bearing upon any of the issues
involved.'" United States v. Baker, 82 F.3d 273, 276 (8th G r. 1996)
(quoting United States v. Street, 66 F.3d 969, 976 (8th Cir. 1995)).

-20-



"Evidence of prior crines or bad acts is admissible to show a comon
plan or schene, or intent." Baker, 82 F.3d at 276 (internal citations
omtted). The plain terns of the rule also permt the introduction of such
evidence if it is offered to show preparation. See Fed. R Evid. 404(b).
In this case, the evidence of other bad acts was relevant for one or
several of these purposes. The evidence obtained as a result of the
traffic stops on June 17, 1993, and August 2, 1994, during which Thonmas
possessed tools of the robber's trade, was relevant to show preparation to
rob a bank and a common plan or schene. This is because nunerous w tnesses
from the two Boatnen's Bank robberies testified that the robbers wore
st ocki ng masks and work gl oves. The evidence regarding the August 2 stop
was particularly relevant to show preparation because the traffic stop
occurred within a couple of blocks of two banks. The fact that the August
2 stop occurred after the robberies of the Boatnen's Bank at issue here is
of no inport. See United States v. DeAngelo, 13 F.3d 1228, 1231 (8th
Gr.), cert. denied, 114 S. C. 2717 (1994). The evi dence concerning the
August 2 stop was al so rel evant because officers found a pillowase in the

vehicle, which related to the testinmony fromthe Boatnen's Bank enpl oyees
that the robbers renoved the cash tray fromthe bank's drawer and put the
tray in a cloth bag or pillowase.

Simlarly, the evidence fromthe Subway robbery was relevant to show
a common pattern or schene. The Subway nanager testified that the robbers
were wearing nmasks and gloves, which was the sane attire worn by the
Boat men' s Bank robbers. The witness also stated that one of the robbers
vaul ted over the counter, took the cash tray out of the register, and put
the tray in a blue cloth bag. This was sinmlar to the nethod by which the
Boat men' s Bank robberies were carried out.

Finally, the evidence concerning the June 1, 1993, stop when Thomas
was a passenger in the stopped vehicle, and Thomas's
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subsequent adm ssion that he had not been truthful with officers on June
1, were offered sinply to provide a background regarding why the officers
subsequent |y stopped himon June 17, 1993: They thought that the individua
who had committed the Pizza Hut robberies was riding with Thomas. G ven
the relationship between the bad acts evidence and the issues in the case,
we have no difficulty concluding that the evidence was relevant to a
material issue in the case. W also note that pursuant to Thomas's
counsel 's request, the district court instructed the jury to disregard the
wi tness Cooper's testinony about the Pizza Hut robbery and shooting. Tr.
at 375.

W likewise find Thomas's claim that the evidence was unfairly
prejudicial to be without nerit. Federal Rule of Evidence 403 pernits
exclusion of evidence if the probative value of the evidence is
substantially outweighed by its prejudicial effect. Fed. R Evid. 403
The rule "is concerned only with unfair prejudice, that is, an undue
tendency to suggest decision on an inproper basis." United States v.
Butler, 56 F.3d 941, 944 (8th G r. 1995) (internal quotations omtted).
The chall enged evidence in this case does not suggest a decision on an

i nappropriate basis. As noted above, it sinply was offered to show the
conspirators' preparation and pattern, and the June 1, 1993, evidence was
simply offered for background information. Additionally, the district
court instructed the jury that the evidence of other bad acts was not to
be considered to prove the acts charged. W have held that wunfair
prejudice is unlikely to be found where the district court instructed the
jury that the bad acts evidence was not to be used as proof that the
defendant conmitted the charged offense. See. e.q., Baker, 82 F.3d at 276;
Butler, 56 F.3d at 944.

-22-



Therefore, the district court did not abuse its discretion in
admtting evidence of prior bad acts Thonmas committed. !°

Thomas clains that the district court violated his right to a fair
trial by denpnstrating judicial bias against him when the court made
several coments in the presence of the jury. Thomas clains that these
statenents, conbined with the court's refusal to pernit himto show his
feet to Jones or the jury, evince the district court's prejudi ce agai nst
him He further argues that the district court's refusal to instruct the
jury to disregard the court's bias against himleft the prejudicial inpact
of the court's statenments uncured.

"We have al ways been reluctant to disturb a judgnent of conviction
by reason of a few isolated, allegedly prejudicial cormments of a trial

judge, particularly in a long trial." United States v. Evans, 30 F.3d
1015, 1018 (8th Cir. 1994) (internal quotations and citation onitted),
cert. denied, 115 S. C. 1383 (1995). W will, however, reverse the

conviction if the court's comments throughout a trial are one-sided and
interfere with a defendant's case to such an extent that the defendant is
deprived of the right to a fair trial. [|d.

0\We reject as conpl etely unfounded Thomas's assertion that
he failed to receive adequate notice that the governnent intended
to introduce this Rule 404(b) evidence as required by that rule.
See Fed. R Evid. 404(b) (requiring reasonable notice of intent
to use evidence under that provision). A cursory review of the
record indicates that Thomas's counsel was infornmed well in
advance of trial that the governnent intended to use this
evidence. See (CGov't's Addend. at 3.) (outlining over two weeks
in advance of trial government's intention to introduce evidence
of June 16, 1993, and August 2, 1994, traffic stops, and evidence
relating to robbery of Subway restaurant).
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Thomas's evidence falls far short of this mark. For the reasons
di scussed above, we reject Thomas's claim that the court's refusal to
pernmt himto show his feet to Jones or to the jury was erroneous. The
district court's comments which Thonas clains show bias, many of which
Thomas selectively quotes without providing the context in which the
comment was nade, relate primarily to the efficient, orderly presentation
of evidence and the exam nation of w tnesses. For instance, in one
i nci dent Thonmas points to as supportive of his claimof judicial bias, the
di strict court asked Thomas's counsel whether counsel was al nbst through
with the questioning and presentation of a bank surveillance tape, to which
counsel indicated that he was. Wen counsel continued asking questions
regarding the tape and then experienced difficulty in locating the frame
he desired, the district court stated that "[wje really have to get going
with this . . .," and, after counsel could not |locate the desired frane,
the court dismissed the jury for its norning recess. (Trial Tr. at 224-
25.) On another occasion, the district court ordered Thomas's counsel to
refrain fromarguing with a prosecution w tness after counsel had asked
repetitive questions concerning the witness's reluctance to speak with
counsel . These statenents sinply relate to the conduct of a crimnal
trial, for which the district court possesses broad discretion. Uni t ed
States v. Frayer, 9 F.3d 1367, 1374 (8th Cr. 1993), cert. denied sub nom
Haney v. United States, 115 S. C. 77 (1994).

11'n anot her incident, Thomas objected to the prosecution's
guestions on one ground and the district court inforned the
prosecution that the whole Iine of questioning was inproper based
on a different reason that the court itself raised. Thonmas
clainms that by failing to adopt his basis for excluding the
gquestions and instead relying upon the court's reasoning, the
district court was attenpting to ridicule counsel. After
reviewi ng the record, we nust disagree and note that the
prosecution, rather than Thomas's counsel, was the recipient of
the court's criticism
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The district court did on several occasions adnoni sh Thonmas's counsel
to cease a line of questioning, and at one point characterized a question
posed by Thomas's counsel as "misleading." (Trial Tr. at 358.) Again,
however, for the npbst part the court's comments related to the orderly
adm ni stration of the trial and the few, isolated comments that Thonmas
points to were not inproper when read in context. Finally, the trial in
this case was sonmewhat |engthy, consuming over 850 pages of trial
transcript. Gven the paucity of judicial statenents about which Thomas
conpl ains, conpared to the length of the trial, any prejudice which m ght
have accrued did not deprive Thomas of his right to a fair trial.
Accordingly, the district court's conments reflected no judicial bias and
the court committed no error in refusing to instruct the jury to disregard
the court's coments.

Finally, Thonmas clains that the prosecutor committed prosecutorial
m sconduct during closing argunents. He clains that the prosecutor nade
nm sstatenents of the facts in a nmanner calculated to nmislead the jury
regarding the highly contested issue of identification, and the trial court
took no action. W evaluate clains of prosecutorial msconduct under a
two-part test. First, we ask whether the prosecutor's comments were in
fact inproper, and second, if they were, we |ook to whether the renarks
prejudi ced the defendant's right to a fair trial. United States v. Karam
37 F.3d 1280, 1289 (8th Gr. 1994), cert. denied sub nom E Hani v. United
States, 115 S. Ct. 1113 (1995). "Prosecutors, however, are entitled to
argue reasonably inferences to be drawn fromthe facts in evidence during

closing argunent.” |d. W reviewa district court's failure to grant a
mstrial for prosecutorial msconduct and the court's failure to give the
jury a cautionary instruction for an abuse of discretion. United States
v. Crockett, 49 F.3d 1357, 1362 (8th Cr. 1995).
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At trial, Thomas vigorously contested the issue of identification
To that end, he focused on testinony fromvarious Boat nen's Bank enpl oyees
who testified that the robber was 5' 7" to 5' 8", along with a police video
di spatch transcript reporting that the robber was 5 to 5'6", and
contrasted that with his evidence that he is 5'11". Thonmas specifically
call ed Boatnen's Bank enpl oyee Kent Stiles, who testified that he was in
the bank at the tinme of the Decenber 8, 1993, robbery. Stiles stated on
direct examthat the two robbers "were just of average height," which he
stated to the police in a statenent after the robbery to be approximtely

5'8". (Trial Tr. at 511.) On cross-exanm nation by the governnment, Stiles
stated that he told the police that the robbers were approxinmately 5'8"
because the robbers "didn't seemto be abnormally short or tall. So, you
know, | probably define average in terns of nyself." (ld. at 512.) Stiles

stated that it was possible that, given his definition of "average height,"
t he robbers could have been as tall as he is, and he stated that he is 6'.

During cl osing argunent, Thomas's counsel focused on the discrepancy
between the itens of evidence illustrating that the robbers were 5' 8" or
shorter and Thonas's height of 5'11". During the government's rebuttal
the follow ng took place:

MR NEWBERT (prosecutor): And you renmenmber M. Collum
mentioned all these tellers. He didn't nention Kent
Stiles. He brought Kent Stiles in. He is a bank
enpl oyee. Wiat did he tell you about that Decenber
8t h bank robbery? He said he was six feet tall. He
said the robber, he described the robber --

MR. CULLOM (Thomas's counsel): | object to this
st at enent .

THE COURT: The jury will renenber the evidence and
wi |l be guided by the evidence.
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MR. NEWBERT: -- as average height and he consi dered
himsel f a six footer as average height. He nentioned
t hat .

(Trial Tr. at 941.) The prosecutor then continued with his rebutta
argunent .

Thonmas clains that the prosecutor's statenment was fal se and that the
district court should have declared a mstrial, or in the alternative, at
| east adnoni shed the jury to disregard the statenent. W disagree. A fair
review of Stiles' testinony clearly indicates nothing i nproper about the
prosecutor's rebuttal argunent. Wen the prosecutor's statenents are read
intheir entirety, it is clear that the prosecutor was sinply pointing out
that Stiles had testified that the robbers could be as tall as 6'. In
short, the prosecutor was sinply arguing an inference that could reasonably
be drawn fromthe testinony of a wtness.

Thus, the prosecutor did not nake any inproper statenent that
prejudi ced Thormas's right to a fair trial. A fortiori, the district court
committed no error in failing to sustain Thonas's general objection, and
there was no reason to adnonish the jury to disregard the prosecutor's
coments.

For the reasons enunerated above, we affirm the judgnents of the
district court.

A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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APPENDI X A

I will tell you, as stated in ny instructions, it is your duty to
consult with one another and to deliberate with a view to reaching
agreenent if you can do so without violence to your individual judgnent.
O course you nust not surrender your honest convictions as to the weight
or effect of the evidence solely because of the opinions of other jurors
or for the nere purpose of returning a verdict. Each of you nust decide
the case for yourself; but you should do so only after consideration of the
evi dence with your fellow jurors.

In the course of your deliberations you should not hesitate to re-
exam ne your views and to change your opinion if you are convinced it is
wrong. To bring twelve mnds to a unaninous result you nust exanine the
guestions submtted to you openly and frankly, with proper regard for the
opi nions of others and with a willingness to re-exanm ne your own Vi ews.

Renmenber that if in your individual judgnent the evidence fails to
establish guilt beyond a reasonabl e doubt, then the defendant shoul d have

your vote for a not guilty verdict. If all of you reach the sane
conclusion, then the verdict of the jury nust be not guilty. O course the
opposite also applies. If in your individual judgnent the evidence

establishes guilt beyond a reasonabl e doubt, then your vote should be for
a verdict of guilty and if all of you reach that conclusion then the
verdict of the jury nust be guilty. As | instructed you earlier, the
burden is upon the governnent to prove beyond a reasonable doubt every
essential element of the crines charged.

Finally, renmenber that you are not partisans; you are judges --
judges of the facts. Your sole interest is to seek the truth fromthe
evidence. You are the judges of the credibility of the witnesses and the
wei ght of the evidence.

You may conduct your deliberations as you choose. But | suggest that
you carefully reconsider all the evidence bearing upon the questions before
you. You may take all the tine that you feel is necessary.

There is no reason to think that another trial of this case would be
tried in a better way or that a nore conscientious, inpartial or conpetent
jury would be selected to hear it. Any future jury nust be selected in the
sane manner and fromthe sane source as you. |If you should fail to agree
on a verdict, the case is |l eft open and nust be di sposed of at sone |ater
time.
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Please go back now and finish your deliberations in a manner
consistent with your good judgnent as reasonabl e persons.

You are excused.

(Trial Tr. at 954-57.)
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