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This case is before us for the second tine followi ng our earlier
remand to the district court based on our conclusion that a bl anket bond's
two-year contractual limtations period is valid under South Dakota | aw.
See RTC v. Hartford Acc. & Indem Co., 25 F. 3d 657, 659 (8th Cr. 1994).
W briefly reiterate the facts for the purposes of our analysis in the

present appeal .

Hartford Accident and Indemity Conpany (Hartford) issued a standard
savi ngs and | oan bl anket bond (bond) for the now defunct First Federal Bank
(First Federal). The bond provided broad coverage for |osses arising out
of di shonest, crimnal or nmlicious



acts, including enployee infidelity. The bond further provided that any
action on the bond nust be brought no later than twenty-four nonths after
di scovery of the |oss.

In 1987, First Federal established a nortgage banki ng conpany which
conduct ed busi ness under the nane Mdl and Mortgage Conpany. First Federal
owned 86% of the stock, while John Gaustad, Mdland's president, owned the
remaining 14%?' In late 1988, it was discovered that Gaustad had engaged
in fraudulent activities involving fictitious loans funded by First
Federal. First Federal notified Hartford of the claimunder the bond and
Hartford refused to pay. The proof of |oss was subnmitted to Hartford on
Decenmber 20, 1988. On March 7, 1990, fifteen nonths following the
subm ssion of the proof of |loss, Hartford denied coverage. The suit was
filed on Novenmber 15, 1990, eight nonths after denial of coverage and
al nost twenty-five nonths after discovery of the |oss.

The district court initially entered summary judgnent in favor of
FDI C, concluding that the two-year contractual linmtations period in the
bond was void under South Dakota law. See S.D.C.L. 8§ 53-9-6. A panel of
this court reversed, holding instead that, because it was contained in a
surety contract, the two-year contractual limtations provision was valid
under South Dakota law. See S.D.C.L. 88 53-9-6, 58-9-29. The case was
remanded to the district court with instructions to consider the issues
relating to the date of discovery, estoppel, and any other issues renaining
in the case

On renmand, the FDIC argued that the statute of linmtations did

IOn June 1, 1988, Gaustad purchased all of First Federal's
stock in Mdland Mrtgage Conpany and becane its sol e owner

2On March 8, 1991, First Federal failed and the Resol ution
Trust Corporation (RTC) succeeded to First Federal's interest in
this lawsuit. Subsequently, the FDIC was statutorily substituted
for the RTC as appell ee.
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not begin to run until March 7, 1990, when coverage was fornally deni ed,
or, alternatively, that the twenty-four nonth linitation period should not
commence until after the expiration of sixty days follow ng the subm ssion
of a proof of loss, or February 20, 1989. Under either scenario, FDIC s
suit filed on Novenber 15, 1990, would be tinely.

The district court presuned the contractual period of linmtations
began to run on Cctober 27, 1988, when First Federal's president, Pau
Mavity, stated he discovered Gaustad had conmitted fraudul ent acts. Mavity
testified that on Cctober 27, 1988, he "di scovered that there were frauds,
fraudul ent acts being committed." Nevertheless, the court ruled that the
limtations period was tolled during the fifteen nonths that Hartford
investigated the loss, and in the alternative that Hartford wai ved t he two-
year deadline. Accordingly, the district court once again entered sumary
judgnent in favor of the FDI C

Hartford' s bond uses the surety industry's standard twenty-four nonth
contractual limtation, which requires that suit be brought within two
years of the discovery of the |oss. The bond further provides that
Hartford is imune fromsuit for sixty days follow ng the subm ssion by the
pol i cyhol der of proof of |oss:

(d) Legal proceedings for the recovery of any |oss hereunder
shal |l not be brought prior to the expiration of 60 days after
the original proof of loss is filed with the Underwiter or
after the expiration of 24 nonths from the discovery of such
| oss.

The bond al so descri bes when discovery of |oss occurs:

Di scovery occurs when the | nsured becones aware of facts which
woul d cause a reasonabl e person to assune that a | oss covered
by the bond has been or will be incurred, even though the exact
anount or details of |loss nmay not then be known.



Mavity's uncontroverted statenent, that on OCctober 27, 1988, he
becane aware of Gaustad's fraudulent acts, constitutes discovery of |oss
under the clear terns of the insurance policy as a matter of |aw

Hartford's bond specifically required First Federal to conmence
action no later than "the expiration of 24 nonths fromthe di scovery of
such loss." The language is plain and unanbi guous. Nevert hel ess, the

district court adopted a new |l egal theory of "tolling," where the cause of
action accrues on the date of discovery, in accordance with the plain
| anguage of the contract, but runs only until proof of loss is submtted.
At that point, according to this theory, the linmtations period is tolled
during the tinme the insurer investigates the claimand the period begins

to run again after the insurer denies the claim

The district court reasoned that literally enforcing the twenty-four
nmonth limtations period as witten, would "produce unjust results and is
contrary to the policyholder's rights under the bond." The court noted
that "[d]espite the twenty-four nmonth limtations period, the plaintiff in
fact had only eight nonths in which to bring an action. Add to this the
two nmonths of inmunity provided by the bond and it is clear that the
policyholder's tine for bringing suit was severely reduced." The court
concl uded that adoption of the tolling theory "is clearly the nost fair to
both parties.”

W disagree with the court's conclusion. The district court
di sregarded existing South Dakota |law and instead followed a ninority of
courts that have used the concept of tolling to enlarge a contractual tine
limtations. See, e.q., Peloso v. Hartford Fire Ins. Co., 267 A 2d 498,
501 (N.J. 1970); Prudential-LM Comm Ins. Co. v. Superior Court, 798 P.2d
1230, 1232 (Cal. 1990); Ford Mdtor Co. v. Lunbernens Mut. Cas. Co., 319
N. W2d 320, 323-25 (Mch




1982). The mnority rule is prenmised on a perceived incongruity in
i nsurance contracts that have tine linitations. The perception of the
incongruity stens fromthe fact that the insurance policy requires suit to
be comrenced within one or two years, but does not account for the del ays
either required by the policy or inherent in the clains process. These
courts purport to reconcile this by "allowing] the period of limtation
to run fromthe date of the casualty but to toll it fromthe tine an
insured gives notice until liability is formally declined." Peloso, 267
A 2d at 501. Hartford clains the mnority rule wongly nakes the two-year
limtation a grant of two, unfettered years to the insured in which to
deci de whether to sue. Hartford argues the linmtations period is not a
grant of tine, but instead is a deadline for filing suit.

The majority of courts have refused to toll a limtation provision
during the initial non-suit period or during the insurer's investigation
See, e.0., Ashland Fin. Co. v. Hartford Acc. & Ind. Co., 474 S. W2d 364,
366 (Kent. Ct. App. 1971); dosser v. Penn. Mut. Fire Ins. Co., 457 A 2d
1081, 1085-86 (Del. 1983) (refusing to toll a limtations provision where
i nsured was not prevented from conplying with the provision); Suntrust
Mag.. Inc. v. CGeorgia Farm Bureau Mut. Ins. Co., 416 S. E. 2d 322, 323-24
(Ga. &. App. 1992) (refusing to toll the limtations period during the 60-
day nonsuit period); Kelley v. Travelers Ins. Co., 458 N E 2d 406, 407
(Chio . App. 1983) (rejecting tolling argunent); Brunner v. United Fire
& Cas. Co., 338 N.W2d 151, 152 (lowa 1983) (rejecting Peloso).

On March 7, 1990, when Hartford conpleted its investigation and
deni ed coverage, First Federal still had nore than seven nonths in which
to commence suit. Instead of filing its action, however, First Federal
waited nore than five nonths before objecting to Hartford's denial of
coverage on August 13, 1990. On Septenber 16, 1990, Hartford answered
First Federal and reiterated its denial of coverage. Even then, First
Federal still had six weeks in which to



file suit. See Mnnesota Miut. Fire & Cas. Co. v. North lLakes Constr.
Inc., 400 N.W2d 367, 370 (Mnn. C. App. 1987) (holding that insured's
failure to commence suit within two-year linmtations period precluded

recovery where insured had three nonths to commence suit after insurer
deni ed coverage); Martin v. Liberty Mut. Fire Ins. Co., 293 NW2d 168, 172
(Ws. 1980) (applying time lintation where insured had one nonth |eft on

limtations period after insurer denied coverage). See also Koclanakis v.
Merrinmack Mit. Fire Ins. Co., 899 F.2d 673, 676-77 (7th Gr. 1990) (insured
"does not explain why he could not have prepared a lawsuit in a six-week

period, especially when he already knew all of the pertinent facts").

W conclude the district court erred in applying a tolling theory to
this contract. The bond unanbi guously provided that any suit nust be filed
within twenty-four nonths of the date of discovery of the loss. No show ng
has been made that the contract was inherently unfair to the insured or
that conpliance with the tinme requirenments in fact delayed the filing of
suit beyond the linmtations period. The FDIC has never clained that First
Federal could not have filed suit or was prevented fromfiling suit within
the two-year period. See dosser, 457 A 2d at 1085 (refusing to toll tine
limtation where insured was not prevented from conplying with deadline).
If conduct or inaction on the part of the insurer is responsible for the
insured' s failure to conply with tinme limtations, injustice is avoided and
adequate relief assured, w thout doing violence to the plain | anguage of
the insurance contract, by resort to traditional principles of waiver and
est oppel

Because South Dakota |aw already protects an insured who has been
m sl ead or otherwi se induced into mssing a filing deadline, we decline to
rewite the policy's limtations provision to read other than its clear and
unanbi guous terns provide, nanely that suit may not be brought "after the
expiration of 24 nonths fromthe



di scovery of such loss." See Johnson v. Johnson, 291 N.W2d 776, 778 (S.D.
1980) (holding that contracts are to be interpreted as witten, and the

interpretation of the terns of a contract may not result in a nodification
of the contract). A court nust not inpose its own concept of fairness
under the guise of construing a contract. Where the parties nake by
agreenent a fixed, unqualified Iinmtation that no suit or action on the
policy shall be sustainable unless commenced within twenty-four nonths
after discovery of the loss, the parties are bound to their contract as
witten.

W also reject the district court's conclusion that Hartford wai ved
its right to rely on the bond's contractual lintations provision. The
district court's holding was based on its finding that Hartford "sat on the
claim for sixteen [sic] nonths before issuing its denial," and that
Hartford did not indicate during its investigation that the limtations
period was running and when the period would expire, although the court
acknowl edged that Hartford was "not required [to do so] under the bond."
The court concluded that, because of the totality of Hartford's conduct,
it would be unjust and inequitable for Hartford to rely on the limtations
def ense.

Although it appears the district court nay have confused or conbined
the doctrines of equitable estoppel and waiver, the FDICis not entitled
to relief wunder either theory.? First and forenpst, the facts
unequi vocal |y establish that Hartford's denial of coverage occurred seven
nmonths prior to the expiration of the

3A substantial difference exists between the doctrines of
wai ver and equitable estoppel. Western Cas. & Sur. Co. V.
Anerican Nat'l Fire Ins. Co., 318 N.W2d 126, 128 (S.D. 1982).
Wai ver is the intentional relinquishnment of a known right,
Subsurfco, Inc. v. B-Y Water Dist., 337 N.W2d 448, 456 (S.D.
1983), whil e estoppel requires an inducenment upon which the other
party reasonably relies to its detrinment. Crommell v. Hosbrook,
134 N.W2d 777, 780-81 (S.D. 1965).
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limtations period and the final correspondence from Hartford, again
denying the claim cane at |east six weeks prior to the expiration of the
limtations period. As previously stated, no evidence has been subnitted
that the insured was prevented from conplying with the filing deadline.
There is no evidence that Hartford "lull[ed] the insured into inaction by
prom ses of, or negotiations for, paynent under a claim or [by failing]
to deny liability until after a contractual linmtations period has
expired." See Federal Sav. & Loan Ins. Corp. v. Aetna Cas. & Sur. Co., 701
F. Supp. 1357, 1361 (E.D. Tenn. 1988). Hartford's statenents in its
notices of denial that it would consider additional information if First

Federal believed that any facts were misstated or onmitted fromHartford's
analysis were not attenpts to mslead First Federal to believe paynent was
likely, or that it intended to enlarge the linitations period in the
contract. Instead these comments were sinply good faith expressions of a
willingness to consider corrected information if necessary. See Roberson
v. Metropolitan Life Ins. Co., 682 F. Supp 907, 910 (E.D. Mch. 1988)
(holding that insurer's good faith statenent that plaintiff's clai mwould

be fairly apprised if additional evidence was submitted did not estop
insurer fromasserting lintations defense).

The district court disregarded S.D.C.L. § 58-12-2, which provides
that "[i]nvestigating any loss or claim under any policy" shall not
"constitute a waiver of any provision of a policy or of any defense of the
insurer." Wile the statute clearly does not insulate an insurer froma
claim of waiver regardless of the manner of its investigation, it does
codify the sound policy that as a general rule an insurer's investigation
of aclaimwll not constitute a waiver of an insurer's rights under the

policy.

In summary we conclude the district court erred in disregarding the
clear terns of the contract between the parties and further erred in
concluding that Hartford waived its



limtations defense. The FDIC s suit is barred by the twenty-four nonth
limtations provision of the bond. The judgnent of the district court is
reversed and the district court is instructed to enter judgnent in favor
of Hartford.
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