No. 95-2626

M chael Ryan; Laurel

Annechi no, *

Plaintiffs - Appellants,*

Board of Police Conm ssioners,

of The Gty of St. Louis;
Davi d Robbi ns; Janes Conway;
Charl es M scheaux; Rita Knapf;

Freeman Bosl ey, Each in his or
her individual and respective
capacities as a nenber of the

St. Louis Board of Police
Conmi ssi oners; C arence Harnon
Individually and in his official*
capacity as Chief of Police of
the St. Louis Metropolitan

Pol i ce Depart nent,

Def endant s,

Ral ph Harper; Mark Mirphy;
Tom Noonan; Tom Maj da, Jr.

Def endants - Appellees, *
Kevin Krantz, individually and

in their official capacity as
Police Oficers and Enpl oyees

of the St. Louis Metropolitan
Pol i ce Departnent,
Def endant .
Submitted:
Fi | ed:

* oo 3k Ok X X F Xk X X X %

E I T R R

* Ok 3k Ok X X X %

Appeal fromthe United States
District Court for the
Eastern District of M ssouri

January 12, 1996

Sept enber 24, 1996



Before RICHARD S. ARNOLD, Chief Judge, JOHN R G BSON and BOMAN, Circuit
Judges.

JOHN R G BSON, Circuit Judge.

M chael Ryan and Laurel Annechino appeal the district court's grant
of judgnent as a matter of law in favor of the St. Louis Board of Police
Conmi ssioners and an adverse jury verdict in favor of officers of the St.
Louis Metropolitan Police Departnent in their civil rights claim 42 U S C
8 1983 (1994), against the officers and the Board. Ryan and Annechi no
brought a civil rights action, alleging that the officers violated their
constitutional rights during a traffic stop. Ryan and Annechi no argue that
the district court abused its discretion in permtting the testinony of a
New York police officer regarding a later incident involving a simlar
traffic stop and arrest of Ryan. They contend that they were not inforned
of the incident because of the defendants' failure to disclose the
information in response to discovery requests, that the evidence was
i nadni ssi bl e character evidence, and that they did not open the door for
its adm ssion. They also argue that the district court erred in granting
judgnent as a matter of law in their claimagainst the Board. W affirm
the judgrment in favor of the Board, but reverse and renand to the district
court for a new trial as to the officers against whom the case was
submitted.

On Cctober 14, 1992, Ryan and Annechino were travelling east through
St. Louis along Interstate 44 in a Lincoln Continental with Arizona |license
pl at es. Sergeant Ral ph Harper pulled in behind the Ryan vehicle and
initiated a traffic stop. Wat happened next and the notive underlying the
stop were the central issues at trial.

Ryan received a speeding ticket, and was |ater found not guilty of
t he charge. At trial, Ryan and Annechi no argued that



the speeding ticket was nerely a pretext for the stop. Their theory of the
case was that they were stopped because their vehicle satisfied a drug
courier profile, and the St. Louis Metropolitan Police Departnent had a
policy of stopping those vehicles confornmng to the profile.

Ryan and Annechino testified that Sergeant Harper approached their
car with his gun drawn. Shortly thereafter, other officers arrived at the
scene. Annechino clained that she was thrown to the ground and handcuf f ed.
She testified that as a result she suffered abrasions, bruises, and
enoti onal damages. In addition, Ryan testified that he was punched in the
face, dragged fromthe car, thrown to the ground, kicked, placed agai nst
the trunk of the car, and then handcuffed. After being handcuffed, both
Ryan and Annechino testified that officers grabbed Ryan's ankles and pull ed
themout fromunder him This caused Ryan to fall to the ground, hitting
hi s head and shoul der on the pavenent. Ryan |l ater signed a consent to
search form and a drug dog was brought in to inspect the car. After
not hi ng was found, Ryan refused nedical attention, received the speeding
citation, and Ryan and Annechi no proceeded on their way.

The officers and the Board zeal ously contested these allegations.
Sergeant Harper testified that when Ryan refused to conply with his
i nstructions to show his hands, he called for backup and drew his weapon.
Ryan refused to get out of the car, so the officers physically lifted him
out of the car, |eaned him over the trunk, and handcuffed him The
officers denied throwi ng Annechino to the ground. In their view, the
situation was controlled, the canine search proved negative, they issued
Ryan a speeding citation, and Ryan and Annechi no were rel eased.

Ryan and Annechi no brought this civil rights action alleging that the
of ficers' conduct during the stop violated their



consti
asked

The officers and the Board answered the request by stating that "no such

tutional rights. As part of their discovery, Ryan and Annechi no

the officers and the Board to produce:

Al'l docunents relating to or evidencing each instance in which
any Defendant or other police officer or agent of the
DEPARTMENT accessed the data bases of the police conputers,
including but not limted to NCIC, MILES, REGS and the
M ssouri Departnent of Revenue driving records, with regard to
Plaintiff RYAN or Plaintiff ANNECH NO.

docunent ati on exists as to accessing the conputer.”

si nce
recal |

On cross-exam nation, Ryan was asked if he had been stopped by police
the St. Louis incident. Ryan admitted that he had, but he did not
when. Ryan and Annechino objected to this line of questioning

During a bench conference, the foll owing colloquy took place:

MR. FITZA BBON. [He has pleaded that his] wists were
injured in this particular incident in this case.

Alnpbst a year to the day after this incident in St.
Louis, he was arrested, and al nost the sane situation that we
have here. | have the police report.

MR. DALTON: Wi ch has never been disclosed to us. You
know, | don't know where he's getting this information. W
sent out discovery requests and, you know, this is all anbush.

THE COURT: Yeah.

MR FITZABBON:. This is not anbush, Your Honor, they had
never asked this question. | asked hi mwhether or not he had
been arrested and we went into that whole routine and he told
me when he had been arrested.

Now in this case here we found out that he was arrested
a year, alnost a year to the day in Rochester; that he did the
sane-type things in this arrest; that they had to pull himout
of the car; that he bent -- he was holding on so tight with his
wrist and his arns that they pulled himout of the car.



THE COURT: You can ask himif that occurred.

MR DALTON: This is during the trial and he's springing
it on us.

MR DALTON:. . . . [We sent themdi scovery requests and
asked for all arrest information concerning himand, you know,
we don't get this report, don't hear about it until during --
the trial is going on? | nean that --

THE COURT: Did they in fact ask for all the information
regarding the arrest?

The court excused the jury fromthe courtroom and the discussion resuned
as follows:

THE COURT: Ckay. Now supposedly the plaintiffs are
sayi ng they asked for that information

MR DALTON. Well --

THE COURT: And that you didn't disclose it to them |If
that's the fact --

MR. DALTON: Judge, one of the things that we asked for
are all docunents relating to or evidencing each instance in
whi ch any defendant or other police officer or agent of the
departnment accessed the data bases of the police conputers,
including but not linmted to the NCIC, MILES, REJIS and the
M ssouri Departnent of Revenue driver's records with regard to
plaintiff Ryan or [] Annechino and that is how they got this
i nformation.

They had sonebody in the departnent access those records,
they found out that he was arrested and then they're conmng in
with this report when we've never been provided those
docunents. This is highly prejudicial and it is irrelevant and
they're trying to cloud the issues in the case.



THE COURT: Are you aware, are you aware of that?

MR, DALTON: | was not.

MR. RYALS: Absolutely not. Absolutely not.

THE COURT: The client had not disclosed that to you?
MR. DALTON:. No.

MR, RYALS: No.

THE COURT: .o | think it is still pretty nuch
discretionary with the Court. The city should have given that
information to the plaintiffs.

However, it seens to the Court that the plaintiff is
conpl aining of continued wist injury and enotional distress
out of an incident occurring here inthis city and if that sane
t hi ng happened subsequent, doesn't even tell his own counsel

about it, | think that that would be proper to bring that
forth.

Just as to the -- he's clainmng permanent injury to his
wist and --

THE COURT: | disapprove, | have to say, M. Fitzgi bbon,

of your not disclosing this information to the --

MR. FI TZA BBON: Judge, if | may, the interrogatory --
the request for production wants docunents relating to or
evi dencing each instance in which any defendant or ot her police
officer or agent accessed the data bases of the police
conput ers.

MR. FI TZzA BBON: They want records of our accessing the
conput er.

THE COURT: Yes.
MR. FI TZG BBON: The answer to that was, "No such

docunentation exists as to accessing the conputer" because you
don't get a docunentation of access. W



Ryan

access the conputer, yes, but there's no docunentation of each
i nst ance.

MR. FI TZA BBON: But O ficers Majda and Noonan recall
calling in on their radio to determ ne whether or not plaintiff
M chael Ryan was a wanted i ndividual. They called in [on]
their radio. This is what we thought what they want ed.

At the tine they called in on their radio, they accessed
REJIS, but there's no record of or docunentation as to their
access, none whatsoever. They call up, they get the
information. There was no docunentation as to the access and
that's what they did when they picked these people up and they
accessed the record.

The interrogatory or the request for production is very
uncl ear.

MR. FITZABBON:. It's nerely asking for a docunentation
of access, not the record itself.

MR. DALTON: VWell, a docunent that would evidence the
access would be a printout of his arrest record and we have had
cases before in which we know that people in their office run
a record check on our clients and look at them during the
trial, which is exactly what we wanted to get.

MR FI TZA BBON:  You shoul d have asked for it

MR RYALS: We did ask for it.

MR. DALTON: We did.
MR

FI TZA BBON: You asked for a docunentati on of access

THE COURT: Well, there's a -- I'mgoing to let you do
it, M. Fitzgibbon

then testified regarding the simlar incident that occurred

Rochester, New York

in



As part of their case in chief, the defendants then called Oficer
John Zanpatori to describe the Rochester incident. Before O ficer
Zanpatori took the stand, Ryan and Annechino again objected to the
testi nony, stating:

MR RYALS: The grounds for the objection are as follows:
First, we had no notice of the existence of this officer, his
testimony, and we specifically asked in discovery for any
inquiries pertaining to our client.

We believe, because of past experiences with the city
counselor's office, that they would have discovered the
i ncidents described by this officer via an inquiry to the NCIC
and ny experience with these NCIC reports is that there is a
printout generated. W were not provided a copy of that
printout nor the report generated as a result of this incident,
so the first objection is based on surprise .

The officers and the Board reiterated their position that there was no
docunent ati on showi ng when officers accessed the conputer.

Before O ficer Zanpatori began his testinony, the court instructed
the jury as foll ows:

THE COURT: Ladies and gentlenmen, we're going to hear the
testinony of Oficer John Zanpatori fromthe Rochester Police
Departnent, Rochester, New York Police Departnent.

The evidence that he will be testifying about will be
consi dered by you only for the purpose of determning -- or on
the issue of damages and injuries sustained by the plaintiffs.

O ficer Zanpatori testified that he stopped Ryan in Rochester, New
York, after Ryan had nearly run into him He testified that Ryan refused

to produce his driver's |license and insurance card. Ryan was pl aced under
arrest, but refused to exit his vehicle. O ficer Zanpatori then
testified:



We forcibly had to pull the driver out of the driver's
side of the pickup truck. As | went to pull the driver out, he
took his right armand put it down through the steering wheel
and he anchored hinself in the truck so we could not take him
out . We had to forcibly pull him out of the truck. He
resisted the whole tine as we were pulling him out, and we
broke the grip on the steering wheel.

. . . [T)he steering colum was bent towards the driver's
door. He had a hold of the steering wheel with such great
force that when we pulled him wouldn't let go, and it bent the
steering col um.

. . . [Als we were pulling himout of the car, he took
his left hand, pushed it into ny chest. He had his right hand
t hrough the steering wheel and he had a hold of his New York
Cty driver's license. As his grip broke and he started com ng
out of the truck, he threw the New York state driver's |license
at ne.

O ficer Zanpat ori char ged Ryan W th obstructing gover nnent al
admnistration, resisting arrest, and failure to yield the right of way to
a pedestrian.

At the conclusion of the evidence, the district court granted
judgnent as a matter of law in favor of the Board. Ryan and Annechi no
voluntarily dismssed Oficer Krantz and Chief Harnon fromthe case. The
jury returned a verdict in favor of each of the officers on all counts, and
the district court entered judgnent in their favor. The court also
assessed costs to the plaintiffs. Ryan and Annechi no appeal .

We review the district court's decision to admt evidence over a
party's objection for abuse of discretion. United States v. McMirray, 34
F.3d 1405, 1411 (8th Cir. 1994), cert. denied, 115




S. Ct. 1164 (1995). Ryan and Annechino argue that the court abused its
discretion in admitting evidence of Ryan's subsequent arrest because the
officers and the Board failed to disclose the evidence during discovery,
in spite of a specific request designed to uncover this type of
i nformati on. In their brief Ryan and Annechino state: "From past
experience, Plaintiffs' counsel had know edge that defense counsel and/or
t he Defendant officers, who have access to national, state and | ocal police
conputer data bases, run record checks on Plaintiffs and wi tnesses called
by the Plaintiffs . . . ." Thus, during discovery, Ryan and Annechino
asked the officers and the Board to produce:

Al'l docunents relating to or evidencing each instance in which
any Defendant or other police officer or agent of the
DEPARTMENT accessed the data bases of the police conputers,
including but not limted to NCIC, MILES, REGS and the
M ssouri Departnent of Revenue driving records, with regard to
Plaintiff RYAN or Plaintiff ANNECH NO.

The officers and the Board responded that "no such docunentation exists as
to accessing the conputer." They later explained this response at trial
by stating that "you don't get a docunentation of access. W access the
conmputer, yes, but there's no docunentation of each instance." They now
argue that this request does not ask for the results of accessing the
conput er, but for docunentation of the individual instances of access.
They contend that the "failure to produce was entirely proper, because the
conput er does not docunent instances of access."

Several significant facts are presented. First, the interrogatory
sought docunents "relating to or evidencing" the accessing of databases.
In the colloquy surrounding the objection, counsel for the officers and the
Board stated unequivocally "I have the police report.” However, the
officers and the Board argue that the police report was not evidence of
accessing the dat abases.

-10-



Wt hout beconing enneshed in senmantic argunents on the neaning of the
interrogatory, we concede that the police report may not be evidence of an
i ndi vidual instance of access to the conputer databases. On the other
hand, it is nost evident that the police report related to the accessing
of the databases. W are satisfied that the response of the City
Counsel lor's office was only, in a nost technical sense, partly true, and
we think it is abundantly evident that the interrogatory answer did not
di scl ose docunents relating to the search of the databases. Counsel for
the officers and the Board nmade it clear that he had obtained the Rochester
police report fromthe database and that the defendants had accessed the
conputer "but there's no docunentation of each instance." The district
court made plain its displeasure with the situation. The district judge
commented on the fact that plaintiffs had asked for the information and it
wasn't disclosed to them and that the officers and the Board shoul d have

given that information to Ryan and Annechi no. The court stated, "I
di sapprove, | have to say, M. Fitzgibbon, of your not disclosing this
information . . . ." After this colloquy, counsel for the officers and the

Board stated that Ryan's counsel was nerely asking for docunentation of
access, not the record itself.

We are convinced that the lengthy colloquy evidences an effort by
counsel for the officers and the Board to cloud the refusal to produce
docunents relating to accessing the databases by stressing a hypertechnica
interpretation of the interrogatory and arguing that the question called
only for docunments evidencing individual instances of access to the
dat abases. \While we have the strongest respect for the | earned district
judge presiding over this trial, and give deference to his exercise of
di scretion, we believe that the | engthy argunent on this issue so becl ouded
and obfuscated the issues with reference to the interrogatory answer that
an abuse of discretion resulted.

-11-



The information on Ryan's later arrest would have been nost
significant to Ryan's counsel, considering the striking simlarity of it
to the arrest that gave rise to the trial. The adverse inpact of Oficer
Zanpatori's testinony is evident. Wth knowl edge of the Rochester
i nci dent, counsel for Ryan and Annechi no woul d have had full know edge of
the circunstances surrounding the case before them \Wile we need not
specul ate on what their actions night have been if given the requested
information, we are satisfied that what occurred was in fact trial by
anbush. !

For exanple, the officers and the Board argue that Ryan and
Annechi no opened the door to adm ssion of Oficer Zanpatori's
testinony regarding the Rochester incident. On direct exam nati on,
Annechi no, w thout objection, testified as foll ows:

Q [Yflou being pulled over was not an unusual
occurrence on this trip, you' ve been stopped once
before; is that right?

A Uh- huh.

Q Okay. And let go with no probl en?
A Ri ght .

Q Al right. And that happened where?
A Col orado | think.

The fact that counsel for the officers and the Board did not
object to this testinony at this point in the trial, but instead
waited until rmuch later in an effort to use this testinony as the
springboard for introducing the Rochester incident is telling. Had
the Rochester arrest been disclosed as requested, it is unlikely
t hat Annechi no woul d have been asked about the Col orado stop. On
appeal, the officers and the Board argue that error was invited,
yet at the tinme of the clained invitation counsel for Ryan and
Annechi no had no know edge of the facts material to the inquiry,
whi ch had been sought and not di scl osed.

Wiile this testinony illustrates the inpact of the failure to
di scl ose the Rochester arrest, the argunment that Ryan and Annechi no
opened the door for testinony about the Rochester incident fails
for other reasons as well.

"The "open the door' or “invited error' doctrine provides
t hat where a proponent introduces inadm ssible evidence,
a court may permt the opponent to introduce simlarly
i nadm ssi bl e evidence in rebuttal or engage in otherw se-
I nproper cross-exam nati on. A court may apply the

-12-



W do not countenance Ryan's failure to informhis counsel about the
|ater simlar incident. However, the record before us denpnstrates that
the officers and the Board nade every effort to not produce information
regardi ng Ryan's Rochester arrest from counsel for Ryan and Annechi no.

We believe that the request for production was clear and explicit,
despite the defendants' contention to the contrary. More inportantly, any
docunentation obtained from the databases and showing Ryan's crininal
record or the Rochester arrest fell squarely within the scope of the
request.

The evidence regarding Ryan's Rochester arrest was a key conponent
of the defense at trial. By waiting until trial to disclose this
information, the officers and the Board hindered the efforts of counsel for
Ryan and Annechino to effectively prepare their case and to effectively
address the legal issues surrounding the admissibility of the evidence.
Further, the strategy adopted by the officers and the Board virtually
assured that the district court would not be in a position to make a well -
reasoned deci si on

“opening the door' doctrine in order to neutralize or
cure any prejudice incurred fromthe introduction of the
evi dence . "

United States v. Martinez, 988 F.2d 685, 702 (7th Cr.), cert.
denied, 510 U. S. 841 (1993). Annechino's direct testinony about
the Col orado stop was irrelevant and inproper in this case. Thus,
the officers and the Board nornmally would be allowed to rebut Ryan
and Annechi no's cl ai m of peaceabl e behavi or.

However, the doctrine cannot apply here, as the district court
expressly instructed the jury about the purpose of the testinony.

The court's |limting instruction plainly stated that Oficer
Zanpatori's testinony was to be considered only for the purpose of
damages. It said nothing about rebutting Annechino's previous
testinmony. It is presuned that the jury follows its instructions.

Ral ston Purina Co. v. Parsons Feed & Farm Supply, Inc., 364 F.2d
57, 62 (8th Cir. 1966). The officers and the Board cannot ignore
the limting instruction and now argue that evidence was offered to
rebut Annechino's statenent about the Col orado stop.

-13-



regarding the legal issues surrounding the admissibility of the evidence.

Further, it is evident that the actions of counsel for the officers
and the Board violated the Federal Rules of GCivil Procedure. The
information requested in the interrogatory was relevant to the case and it
was not privileged. See Fed. R Civ. P. 26(b)(1). Both Rules 33 and 34
provide that a party may request information within the scope of Rule
26(b). See Fed. R Cv. P. 33(c), 34(a). In addition, both the old and
the new versions of Rule 26(e)(2) require a party to amend a response which
was incorrect when it was nmde. By not providing the requested police
report, information that was well wthin the scope of pernissible
di scovery, the officers and the Board encroached upon the principle of
| i beral discovery under the Federal Rul es.

In short, nmore than six nonths before the trial began, the officers
and the Board possessed i nformation regarding Ryan's arrest in Rochester
New York. The officers and the Board gained this information by accessing
the various crimnal record databases available to them Ryan and
Annechi no specifically requested that this information be provided during
di scovery. The officers and the Board failed to provide the requested
information, and this failure was extrenely prejudicial to the preparation
and presentation of Ryan and Annechino's case. Thus, we hold that the
district court abused its discretion in admtting evidence of Ryan's arrest
in Rochester, New York. Cf. Denton v. M. Swiss of Mssouri, Inc., 564
F.2d 236, 240 (8th Cir. 1977) (holding that disnissal is proper "where
there has been a willful failure to answer interrogatories," especially

when the "failure makes it inpossible to deternmine the factual nerits of
aclaim").

This evidence perneated the entire trial, a trial where the jury's

task was to deci de what happened during the stop on Cctober 14, 1992. Such
a determnation is necessarily dependent on the

- 14-



credibility of the witnesses. See Rush v. Snith, 56 F.3d 918, 921 (8th
Gr.) (en banc) (noting the "critical inportance of the jury's assessnent

of witness credibility" in civil rights cases), cert. denied, 116 S. C

409 (1995). The heart of the case was whether the jury would believe the
testinony of Ryan and Annechino or that of the police. See Sanders-El v.
Wencewi cz, 987 F.2d 483, 485 (8th Gr. 1993). "Such a case, of necessity,
brings the credibility of the wtnesses sharply into focus--thus

hi ghlighting the significance of the resulting prejudice." I|d.

W are deeply concerned that the conduct of counsel for the officers
and the Board seemngly represents a pattern of conduct. In Rush, 56 F.3d
at 919-20, this court considered a quite simlar situation where the
plaintiff in a section 1983 action against St. Louis police officers and
t he Board requested production of docunents related to firearns training.
After repeated attenpts to obtain discovery, including a court order
conpel l ing production of docunents, the district court denied two notions
for default judgment by the plaintiff during trial based on the defendants
failure to conply with the court's discovery orders. Wile we found it
unnecessary to reach the discovery issue on appeal, as the case was deci ded
on ot her grounds, we noted:

We are, however, dismayed . . . by the conduct of defendants
during pre-trial discovery . . . . The defendants flouted not
only our liberal discovery rules but also the district court's
order conpel ling production of docunents. There is no excuse
for such obstructionist tactics.

Id. at 921 n.1. The conduct here mrrors the conduct in Rush, except that
Ryan and Annechino were unable to seek relief from the district court
during the discovery process. The officers and the Board denied the
exi stence of the information sought, thus preventing any sort of hearing
on a notion to conpel production

-15-



I nstead, Ryan and Annechino were surprised at trial by the very evidence
t hey requested during discovery.

| ndeed, the conduct here is sonewhat simlar to that in Sanders-El
987 F.2d at 484, where a nenber of the St. Louis Gty Counsellor's office
representing police officers in an excessive force case dramatically
dropped a |l engthy conputer printout supposedly representing the plaintiff's

crimnal record in front of the jury. W considered this to be
"intentionally prejudicial conduct of defense counsel,"” and reversed the
judgnent in favor of the defense. |d. |In the case before us, it was not

a dramatic denpnstration before the jury that was involved, but rather a
failure to disclose that which was requested and required by the Federa
Rul es of G vil Procedure to be produced. In both cases, inappropriate
actions by counsel naterially altered the course, and perhaps the outcone,
of the trial

We reverse the judgnent in favor of the officers and the order
requiring Ryan and Annechino to pay attorneys' fees in the case, and we
remand the case to the district court for a newtrial. Since we renand the
case for a new trial, we need not address each of the justifications
offered by the officers and the Board for admtting the evidence of Ryan's
subsequent arrest. The district court may consider on renand whether
di scovery sanctions are in order, and whether the evidence will be admtted
during the new trial.

Ryan and Annechino argue that the district court erred in granting
judgnent as a matter of lawin favor of the Board. W reviewthe entry of
judgnent as a matter of |aw de novo. Johnson v. Cowell|l Steel Structures,
Inc., 991 F.2d 474, 478 (8th Cir. 1993). W nust determne if Ryan and
Annechi no introduced sufficient evidence to create an issue of fact for the

jury. 1d.
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A nere scintilla of evidence is insufficient. Larson v. Mller, 76 F.3d
1446, 1452 (8th Cir. 1996) (en banc). "[J]udgment as a matter of lawis
proper when the record contains no proof beyond specul ation to support the

verdict." |d.

In order to establish that the Board supported a customor practice
of unconstitutionally stopping cars based on a drug courier profile, Ryan
and Annechino were required to show.

1) The existence of a continuing, w despread, persistent
pattern of unconstituti onal m sconduct by t he
governnental entity's enpl oyees;

2) Deliberate indifference to or tacit authorization of such
conduct by the governnental entity's policymaking
officials after notice to the officials of that
m sconduct; and

3) That plaintiff was injured by acts pursuant to the

governnental entity's custom i.e., that the custom was
the noving force behind the constitutional violation

Jane Doe "A" v. Special Sch. Dst., 901 F.2d 642, 646 (8th Cir. 1990).

Ryan and Annechino introduced into evidence docunents entitled St

Louis Metropolitan Police Departnent Cani ne Specialty Search Report. These
reports docunented canine searches along Interstate 44 during 1994 and
1995. After carefully reviewing these docunents and the testinony
regarding the use of drug courier profiles in the St. Louis Metropolitan
Pol ice Department, we conclude that on this evidence no reasonable jury
coul d have found that a customor practice of unconstitutionally stopping
notori sts based on drug courier profiles existed within the departnent.
There was sinply no evidence of a continuing, w despread, persistent
pattern of unconstitutional msconduct by officers of the Departnent.
Further, Ryan and Annechino failed to denpnstrate that the Board either
aut hori zed or renmined indifferent to such a practi ce.
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Thus, the district court did not err in granting judgnent as a matter of
law in favor of the Board. <. Swink v. City of Pagedale, 810 F.2d 791

795 (8th Gr.) (noting that the plaintiff "presented no evidentiary basis
for holding the Gty liable for a random act of police brutality"), cert.
deni ed, 483 U. S. 1025 (1987).

[l
In conclusion, we affirmthe judgnent in favor of the St. Louis Board
of Police Conmi ssioners. W reverse the judgnent and costs in favor of the
of ficers and remand for a new trial.
A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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