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Before MAG LL and LOKEN, Circuit Judges, and GOLDBERG " Judge.

GOLDBERG, Judge.

Dale Garrett, Code Enforcenent Oficer for the City of Hope,
Arkansas, and David Meriwether, Cty Manager, appeal from the district
court's denial of a notion for summary |judgnent based on qualified
i munity. The City appeals on the nerits of the denial of summary
judgnent. Garrett, Meriwether and the City, anobng others not nentioned
here, were nanmed as defendants in a |lawsuit filed under 42 U S.C. § 1983
by John D. Sanuels and Mary Sanuels. The Sanuels alleged that the
destruction of their building by the City violated both the Procedural Due
Process O ause of the Fourteenth Anendnent and the "reasonabl eness”
requi renment of the Fourth Amendrment. Construing all facts in favor of the
Sanmuels, we find that the Gty and its officials acted reasonably and that
no violation of federal |aw occurred. Accordingly, no liability attaches
to the City and City enployees Garrett and Meriwether are entitled to
qualified immunity. W reverse.

l. Backgr ound

On Novenber 2, 1993, a fire destroyed one of three apartnents in a
bui | di ng owned by the Samuels. Garrett, acting under the direction of Gty
Manager Meriwether, inspected the building and

*THE HONORABLE RI CHARD W GOLDBERG, Judge, United States
Court of International Trade, sitting by designation.
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posted a sign declaring the structure unsafe for human occupancy. The
el ectricity and water conpany discontinued service.

An exchange of correspondence ensued between the Sanuels and the
Gty. On Novenber 12, the City sent a letter outlining twenty conditions
found to be in violation of City ordinances. Three days later, the Gty
sent another letter listing additional violations including rubbish and
burnt furniture on the property. Finally, three weeks later, on Decenber
6, the City notified the Sanuels by letter that the property was in
violation of Gty Odinance No. 1203, which provides for condemation and
removal of nuisance structures. A copy of the ordi nance was included with
the letter. The letter notified the Sanmuels that a hearing was set for
January 18, 1994 to consider condemnation of their property. The letter
was sent certified mail; the signature card shows that Mary Sanuels
received the letter.

The Sanuels attended this hearing, at which time the Board of
Directors of the Gty of Hope adopted a resolution directing the Sanuels
to clean and repair the exterior of the building and to start work on the
interior within thirty days and no |later than February 18. |f the building
was not brought into conpliance with City regulations by that date, the
City would destroy the structure at the property owner's expense. There
was a di scussion regarding an extension of the February 18th deadline if
steps were taken to repair the buildings. However, the mnutes proved that
the Board did not grant an extension, and found that the building
constituted a nuisance under City Odinance No. 1203. A copy of that
resolution was nmailed to the Sanuels indicating that if the nui sance was
not abated within 30 days, the Cty would destroy the structure at the
Samuel s' expense.

During the nonth after the hearing, Code Enforcenent Oficer Garrett
conduct ed nunerous drive-by inspections and determ ned that the Sanmuel s had
not conplied with the Board's resol ution.



Accordingly, City WManager Meriwether ordered Garrett to proceed with
denolition, which was perforned on February 22, 1994.

The Samuels filed suit in district court. They claimthat they never
received notice of the Board's decision, that they had substantially
conplied with the resolution, and that there was no communi cati on between
the Gty and the Samuels until after the building had been destroyed. The
City sought summary judgrment, claimng that the Gty did not violate the
Samuel s' Fourth Amendnent or procedural due process rights and that City
enpl oyees Meriwether and Garrett were entitled to qualified inmunity. The
district court denied the notion

Il. Appellate Jurisdiction

There is an exception to the final decision rule of 28 U S.C. § 1291
where a district court denies immunity to a governnent official. Mtchel
v. Forsyth, 472 U S. 511, 530, 105 S. . 2806, 2817 (1985). Governnent
officials performing discretionary functions are shielded fromliability
for civil danages and are entitled to qualified imunity unless their
conduct violates "clearly established statutory or constitutional rights
of which a reasonabl e person would have known." Harlow v. Fitzgerald, 457
U.S. 800, 818, 102 S. C. 2727, 2738 (1982).

W have jurisdiction over the present case under the energing
standard governing the appealability of qualified imunity cases. In
Johnson v. Jones, 515 U.S.  , 115 S. . 2151, 2158 (1995), the Suprene
Court held that to be appeal able, the denial of summary judgnent issues

must involve application of established |egal principles. A sunmmary
judgnent notion denied on the basis of disputes of "evidence sufficiency,"”
concerning facts that may or may not be able to be proven at trial, are not
i nedi atel y appeal abl e and nust await final judgnent. 1d. at __ , 115 S.
Ct. at 2156. Johnson involved an appeal by three police officers from



the denial of their summary judgnent notion seeking qualified imunity from
plaintiff's claimthat they beat himduring arrest. The officers conceded
that they were present at the arrest, but they denied that they had beaten
the plaintiff or that they had been present when others beat him The
officers clainmed qualified imunity based on their contention that the
beating never occurred. The Suprene Court affirnmed the Seventh Circuit's
holding that it |acked appellate jurisdiction because of the factual
di spute concerning the conduct of the officers. In Behrens v. Pelletier,
___uUus _ , 116 S. . 834, 842 (1996), the Suprene Court clarified that
Johnson permits imedi ate review of qualified imunity cases in which all
the facts "which the District Court deened sufficiently supported for

pur poses of summary judgnent net the Harl ow standard of 'objective |egal

r easonabl eness.

Unli ke Johnson, the present case involves application of the | aw and
does not turn on the sufficiency of the evidence. The actions of the City
and its enployees are not in dispute. W only need to apply |egal
standards to the facts as construed in favor of the non-noving party.

In qualified inmunity cases, we also have linmited jurisdiction to
reach the nerits. Drake v. Scott, 812 F.2d 395, 399 (8th Cr. 1987);
Dawki ns v. Graham 50 F.3d 532, 534 (8th Gr. 1995). W nay decide clains
that are "inextricably intertwined" with the district court's denial of the

summary judgnent notion. Swint v. Chanbers County Conin, us _ , 115
S. . 1203, 1211-2 (1995); Kincade v. Gty of Blue Springs, M., 64 F.3d
389, 394-95 (8th Cr. 1995). In the present case, both the qualified

immunity claimand the Procedural Due Process and Fourth Anendnent clains
require application of the sane constitutional tests. Thus, the anal yses
of the underlying constitutional clains are subsuned in the qualified
i munity issue.



M. Pr ocedural Due Process

In general, procedural due process requires that a hearing before an
i npartial decision nmaker be provided at a nmeaningful tine, and in a
neani ngful manner, prior to a governmental decision which deprives
individuals of a liberty or property interest. Mithews v. Eldridge, 424
U S 319, 332-3, 96 S. C. 893, 901-2 (1976). W have held that where a
property owner is given witten notice to abate a hazard on his or her

property and has been given an opportunity to appear before the proper
muni ci pal body considering condemation of the property, no due process
violation occurs when the nunicipality abates the nui sance pursuant to the
condemation notice. Hagen v. Traill County, 708 F.2d 347, 348 (8th Cir.
1983) (per curian) (upheld legality of destruction of building for failure

to abate nuisance after notice and hearing).

The Gty destroyed the Samuel s' building after a hearing at which the
Sanmuel s presented their position to the Board, and after the Sanuels were
given a 30 day period to abate the nui sances or face denolition. Wthout
nore, no due process violation occurred. Due process does not require
additional opportunities to abate nuisances or to neet with City officials
after the notice and hearing have been provided.

Nevert hel ess, the Sanuels dispute a nunber of facts, which we will
consider inturn: (1) they did not receive notice of the City's decision
to condem; (2) they did not see a condemation sign posted on the
property; (3) they understood that the Board had granted an extension of
time to repair the property.

The Sanuels' first two clains, even if true, would not bar a grant
of summary judgnent in this case. The Samuels conceded that they received
the City's notice of Decenber 6 and that they had notice of the City's
intentions fromthe board neeting which they attended. Because the Samuel s
had actual notice that the Cty



intended to condemm the building, there was no procedural due process
vi ol ati on. Mennonite Board of M ssions v. Adans, 462 U.S. 791, 800, 103
S. C. 2706, 2712 (1983) (notice to nortgagee of tax foreclosure); Hroch
v. Gty of Omaha, 4 F.3d 693, 696 (8th Cr. 1993) (denolition of a building
pursuant to City board condemation).

As to the Sanmuels' claim that they understood that the Board had
granted an extension of tinme, ninutes of the neeting show that the Board
did not actually extend the deadline. The Board only discussed the
possibility that it would reconsider condemnati on and an extension of tine
if the Samuel s began work on the structure i medi ately. The Board kept the
property on the condemation list, inforned the Sanuels of the deadline
after which denplition would be schedul ed, and sent notice accordingly.

We conclude that the Sanuels were provided adequate procedural
protection prior to destruction of the building. Meriwether and Garrett
acted in accordance with the Board's resolution issued pursuant to a
noti ced heari ng. Garrett's multiple inspections of the outside of the
property were sufficient to assess whether the Sanuels had conplied with
that part of the resolution pertaining to the outside of the building
After Garrett and Meriwether determ ned that the Samuel s had not conplied
with the resolution, the Cty carried out denolition pursuant to the
Board's resolution. The Sanuels were not entitled to any further notice
under the law. No violation of procedural due process occurred.

I V. Fourt h Anendnent

The Saruels contend that the City's seizure of their property
violated the Fourth Anrendnent. In United States v. Soldal, the Suprene

Court held that a "seizure" of property occurs when "there is sone
neani ngful interference with an individual's possessory interests in that
property."” 506 U S. 56, 61, 113 S. C. 538, 543



(1992) (quoting United States v. Jacobsen, 466 U. S. 109, 113, 104 S. O
1652, 1656 (1984)).

According to Soldal, in determ ning whether a governnent seizure
viol ates the Fourth Anmendnent, the seizure nust be examned for its overal
r easonabl eness. 506 U.S. at 71, 113 S. C. at 549 ("'reasonabl eness is
still the ultimate standard' wunder the Fourth Anendnent") (citations
onmtted). The analysis nust be based upon a careful balancing of
governnental and private interests. Soldal, 506 U S. at 71, 113 S. C. at
549.

Defendants argue that if the governnent provides procedural due
process of |law, nothing nore nust be done to satisfy the reasonabl eness
requi renent of the Fourth Anendnent. Flatford v. Cty of Mnroe, 17 F.3d
162, 170 (6th Gr. 1994) (interpreting Soldal) (eviction fromapartnent).
W di sagree.

We think that the Suprene Court's ruling in Soldal requires nore.
To collapse the Fourth Anendnent reasonableness standard into the
Fourteenth Amendnent notice and hearing requirenents in all cases is to
i gnore Soldal. When a Fourth Anmendnent claim is brought, we need to
conduct an i ndependent review of the seizure for reasonabl eness in addition
to any anal ysis regardi ng procedural due process.

Many seizures carried out in accordance with procedural due process
will undoubtedly survive Fourth Amendrment review. The Suprene Court
anticipated this in Soldal. 506 U S. at 71, 113 S. C. at 549. For
i nstance, we have held that a seizure pursuant to a court order is
reasonabl e under the Fourth Anendnent. Colenman v. Watt, 40 F.3d 255, 263
(8th Gr. 1994) (inpoundnent of notor vehicle). Sinlarly, we have held

that seizure pursuant to a Gty board condemation hearing is reasonable

under the balancing test nmandated in Sol dal. Hroch, 4 F.3d at 696-7
(dermolition of a building pursuant to City board condemation). These
hol di ngs



suggest that an abatenent carried out in accordance with procedural due
process is reasonable in the absence of any factors that outweigh
governnental interests.

In the present case, the Gty acted pursuant to a noticed hearing and
a resolution effectuating municipal ordinances. The Sanmuels have failed
to raise any factual issues that advance a valid claimof unreasonable
behavior on the part of the Gty or its agents. Accordingly, we hold that
no violation of the Fourth Anendment occurred.

V. Concl usion

W find that no violation of the Procedural Due Process O ause of the
Fourteenth Amendment or of the Fourth Amendnent occurred. W reverse the
district court's denial of summary judgnent accordingly.

A true copy.
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