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McM LLI AN, Circuit Judge.

Before this court are two consolidated appeals and a cross-
appeal. Anne Stover and Rita Chandi (together defendants) appeal
from separate and final judgnents entered in the United States
District Court for the District of Mnnesota after each pled guilty
to one count of mail fraud, in violation 18 U.S.C. 8 1341. Stover
was sentenced to twenty-four nonths inprisonnment, three years
supervi sed release, a special assessnent of fifty dollars, and
restitution in the anount of $40,000 to be paid jointly and
severally with Chandi. United States v. Stover, No. CR 3-94-98(1)
(D. Mnn. Aug. 21, 1995) (judgnent). Chandi was sentenced to
ei ghteen nonths inprisonnent, three years supervised rel ease, a

speci al assessnment of fifty dollars, and restitution in the anmount
of $40,000 to be paid jointly and severally with Stover. United
States v. Chandi, No. CR 3-94-98(2) (D. Mnn. Aug. 21, 1995)
(judgnent). For reversal, defendants argue that the district court




clearly erred in finding that they know ngly targeted unusually
vul nerabl e victins for purposes of inposing a two-1evel sentencing



enhancenent pursuant to U S. S.G 8§ 3A1.1 (Nov. 1994).! Chandi
separately argues that the district court clearly erred in finding
t hat she was accountable for | osses in excess of $500,000 as part
of her offense conduct under U S S .G 8 2F1.1(b)(1)(K). The
government, on cross-appeal, argues that the district court abused
its discretion in failing to identify the victins to whom
restitution is owed and in ordering Stover to pay only $40,000 in
restitution when the undi sputed evidence at sentencing showed a
loss to victinms in the amount of $643,617. For the reasons
di scussed below, we affirmin part and reverse in part, and remand
the case to the district court for resentencing.

Backgr ound

| n Decenber 1988, Stover founded Famlies for Children (FFC),
an adoption agency based in St. Paul, Mnnesota.? FFC was |icensed
by the M nnesota Departnment of Human Services as a nonprofit
corporation in 1990 and registered with the Mnnesota Attorney
CGeneral as a charity in 1992. According to Stover, FFCinitially
concentrated on placing for adoption children born in foreign
countries. In 1991, however, FFC shifted its focus to the
pl acenent of Anmerican-born infants. During the relevant period of
time, Stover had the title Executive D rector of FFC and Chandi had
the title Associate Director of FFC

'Pursuant to guideline amendnents effective Novermber 1, 1995,
this guideline provision now appears in U S.S.G § 3Al. 1(b).

2There is sone di sagreenent over whether Chandi participated
in founding FFC. She clains that she did not becone involved in
FFC until 1992. The indictnent alleges that Stover and Chandi
founded FFC together in 1988, and Stover refers to herself and
Chandi as "co-founders" of FFC
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FFC operated by entering into contracts wth prospective
adoptive individuals, couples, or famlies (hereinafter referred to
as "clients"), requiring themto pay an up-front fee ranging up to



$11, 500. Meanwhi | e, FFC woul d seek out pregnant wonen who were
willing to give up their babies for adoption (referred to as "birth
nmot hers"), by offering themfinancial and other forns of support.
FFC held itself out as specializing in open adoptions, in which the
birth nother would take part in the selection of the adoptive
parent or parents and would be permtted periodic contact wth the
chi |l d.

By m d-1992, the demand for children fromFFC clients exceeded
FFC s avail able and anticipated supply. Stover and Chandi began
lying to their clients. According to the facts admtted in their
pl ea agreenents, defendants

knowi ngly made intentional m srepresentations to
prospective and existing clients about the ratio of
birth nothers to adoptive parents that were clients
at FFC These intentional m srepresentations
i ncluded, but were not limted to, statenents at
various tinmes that FFC was working wth
approximately 30 birth nothers, and had only
approximately 30 waiting clients. In reality, at
the tinme these statenents were nade, the true
nunber of birth nothers was nuch | ower than stated,
and the true nunber of waiting clients was nuch
hi gher than stated.

Designated Record at 24-25 (Stover's Plea Agreenent § 1); id. at
31-32 (Chandi's Plea Agreenent § 1).

On Cctober 4, 1993, the Mnnesota Attorney CGeneral's Ofice
filed a conplaint against FFC and al so applied for and obtained a
tenmporary injunction closing down FFC and appointing a receiver to
wind up FFC s affairs. According to the governnent, upon exam ni ng
FFC s records, authorities discovered that FFC had approxi mately
seventy-five clients on its waiting list and was working with only
one or two birth nothers as of COctober 1993. [d. at 9 (Indictnent
1 18).






The governnent states that Stover's salary was $88, 000 per
year as of June 1992 and, after further raises (which she gave
herself), was up to $95,150 per year as of OCctober 1993. The
government further alleges that Stover paid herself $2,500 per
month in "rent" for FFC s use of the basenent of her house, even
t hough her nonthly nortgage paynent for the whole house was only
approxi mately $1,500; she also used FFC funds to pay for a car for
herself, day care for her children, and donestic services.
Chandi's salary during the sanme tinme period increased from
approxi mately $21,000 to $42,500 per year.

On August 24, 1994, defendants were charged in an ei ghteen-
count indictnment. They each pled guilty to count eight of the
indictnment, alleging mail fraud in violation of 18 U . S.C. 8§ 1341.
The pl ea agreenent included a provision acknow edgi ng the district
court's authority, pursuant to 18 U S.C. 8§ 3663(a)(3), to order
restitution in any anount up to and including the amount of |oss
deened to be rel evant conduct under U S. S.G 8§ 3F1.1(b)(1).

The presentence investigation report (PSR) recommended t hat
each defendant receive a two-1level upward adjustnent for targeting

unusual ly vul nerable victins. USSG 8§ 3A1.1 (Nov. 1994)
(vul nerable victim enhancenent). Def endants objected to the
reconmendat i on. The governnent supported it and submtted

extensive docunmentation, including victim inpact statenents, to
illustrate the manner in which defendants allegedly preyed upon
people who were particularly desperate to adopt. At sentencing,
the district court applied the two-level victimrelated enhancenent
to each defendant's gui delines cal cul ation.

The PSR al so set forth the precise amount of | oss suffered by
each of seventy-two FFC clients, which totalled $643,617
Consequent |y, defendants' base offense | evel of 6 was increased by
10 pursuant to U S.S. G 8 2F1.1(b)(1)(K) (offense conduct provision
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requiring a 10-level increase if loss is nore than $500,000). The
PSR al so recommended exact restitution to each victim

The district court calculated Stover's and Chandi's tota

of fense levels as 17 and 15, respectively. Each was assigned a
crimnal history category |I. Stover was sentenced to twenty-four
nmont hs i nprisonment and Chandi was sentenced to ei ghteen nonths,
each receiving the | owest sentence within their respective ranges.
As to restitution, the district court initially ordered defendants
to pay restitution as ordered by the probation office, wthout
speci fying the amount of restitution owed or the names of the
victins. The governnment noved for nodification of the restitution
order on grounds that the order |acked sufficient specificity. In
its witten judgnents and commtnent orders, the district court
ordered defendants each jointly and severally accountable to pay
$40,000 in restitution, but still did not specify the names of the
victinms or the amounts owed to themindividually. These appeals
and cross-appeal followed.

Di scussi on

Application of vul nerable victimenhancenent

Def endants argue that the district court erred in giving them
each a two-level upward adjustnment under the vulnerable victim
provision, US S. G 8§ 3AL.1 (Nov. 1994), which provides: "[i]f the
def endant knew or should have known that a victimof the offense
was unusual ly vul nerabl e due to age, physical or nental condition,
or that a victim was otherwi se particularly susceptible to the
crimnal conduct, increase by 2 levels." The district court
explained its reasons for inposing the two-|evel adjustnent under
§ 3A1.1 as follows.



This crinme involved fraud that preyed upon
the victins' willingness to spend | arge anounts of
money in order to adopt children. This situation
is simlar to
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the scenarios described in Application Note 1 to
8§ 3Al1.1, which indicates that the enhancenent
should apply "where the defendant marketed an
i neffective cancer cure or in a robbery where the
def endant sel ected a handi capped victim"[3  The
victins' strong desire to adopt nmade them
financially nore vul nerabl e than other individuals
and particularly susceptible to [defendants']
crim nal conduct.

Designated Record at 180-81 (statenent of reasons for inposing
sentence (Stover) at 1-2); id. at 185-86 (statenent of reasons for
i nposi ng sentence (Chandi) at 1-2). Def endants argue that the
district court based its decision upon the financial vulnerability
of their victins. Therefore, they argue, the district court erred
because, according to this court's holding in United States v.
Ravoy, 994 F.2d 1334 (8th Cr. 1993), financial vulnerability is
generally not a ground for finding the existence of a vul nerable

victim

Def endants further argue that, under applicable case |aw, the
vul ner abl e victi m enhancenent applies only where there is evidence
of both an unusual vulnerability or particular susceptibility of
the victimand targeted exploitation of that weakness. Defendants
mai ntain that the nere fact that their clients had the desire to
adopt children made the fraud possible, but did not nmake their
clients unusually vulnerable or particularly susceptible to the
crime. See United States v. Paige, 923 F.2d 112, 113-14 (8th Gr.
1991) (reversing application of enhancenment even though defendant

targeted young store <clerks Bbecause he considered them
i nexperienced and naive; such <clerks were not unusually
vul nerable). Even if their clients' desire to adopt was powerful,

3In the current version of the Guidelines Manual, reflecting
anendnents that becane effective Novenber 1, 1995, these exanpl es
are contained in application note 2. U S S. G § 3Al1.1, comment.
(n.2) (Nov. 1995).
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defendants argue, there is no evidence that the clients' judgnent
was particularly inpaired. Second, defendants argue that there was
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no evidence that they targeted their victins' vulnerabilities, as
the law requires. See, e.qg., United States v. Callaway, 943 F. 2d

29, 31 (8th Gr. 1991) (although victi mwas young and handi capped,
record does not support a finding that the defendant chose her
vi ctim because of those factors); United States v. Cree, 915 F. 2d
352, 354 (8th Cr. 1990) (enhancenent justified only when
defendant's actions in sonme way exploited or took advantage of the

victims vulnerability). On this point, defendants maintain that
they had every intention of successfully placing a child with each
of their clients and, therefore, this case is materially different
from those in which the fraud is based upon deliberately false
prom ses. Def endants concl ude that, because neither of the two
requi renents exists in the present case, the district court erred
in inmposing the vulnerable victim enhancenent wunder U.S. S G
§ 3Al1.1.

I n response, the governnent argues that the district court did
not clearly err in making its vulnerable victim finding. The
governnment argues that this case is analogous to the exanple in the
comentary, to which the district court referred, concerning the
def endant who markets an ineffective cure for cancer. US S G
§ 3A1.1, coment. (n.2) (Nov. 1995); id. comment. (n.1) (Nov.
1994). The governnent maintains that many of defendants' victins
had problens with infertility and suffered the attendant enoti onal
effects of that condition. Moreover, the governnent argues,
def endant s knew about these problens fromthe witten forns filled
out by sone of their prospective clients. The governnent clains
t hat defendants targeted those clients' enotional vulnerability by
promsing a "quick fix." The governnment maintains that,
notwi thstanding the district court's failure to <cite the
infertility of sone of the victins as a ground for finding unusual
vul nerability, this court shoul d uphold the sentenci ng enhancenent
on that basis.
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The governnment further suggests that the district court's
application of 8§ 3Al.1 is supported by cases in which the
def endants were given the enhancenent because they victimzed a
specific group or class of people. The governnent cites, for
exanple, United States v. MDernott, 29 F.3d 404, 411 (8th Gr.
1994), in which this court upheld the application of 8 3A1.1 to the
sentences of two defendants convicted of racially-notivated hate

crinmes where the victins included geographically-isolated, African-
American youth and a physically-disabled fourteen-year-old
Caucasian girl. The governnment notes that, in MDernott, this
court rejected the argunent that the victins' race could not be the
basis for applying a 8 3A1l. 1 enhancenent even though the victins of
such civil rights violations typically are racial mnorities. 1d.
at 411.* Simlarly, the governnment argues, the victims in the
present case shared a desire to adopt children and that desire may
have nmade the fraud possible, but it certainly did not dimnish the
victinms' particularized enotional vulnerability. The gover nnent
al so argues that defendants' claimof innocent intentions goes to
the question of whether there was intentional fraud and is
irrelevant to this sentencing issue. Mor eover, the governnent
enphasi zes the wording of 8 3Al.1 which broadly states that the
two-| evel adjustnent applies if the defendant "knew or shoul d have
known" that the victim was unusually vulnerable or particularly
susceptible to the crimnal conduct. The governnent naintains that
the requirenent in Eighth Grcuit case law, that the defendant nust
"target" an unusually vulnerable victim should not eclipse the
pl ai n nmeaning of the guideline provision. See, e.qg., United States
V. OBrien, 50 F.3d 751, 757 (9th Cr. 1995) (enphasizing "knew or

“Under the current version of the guidelines, reflecting the
amendnents effective Novenber 1, 1995, a defendant who
intentionally selects a victimbecause of actual or perceived race,
color, religion, national origin, ethnicity, gender, disability, or
sexual orientation is now subject to a 3-1evel enhancenent under a
separate subsection of 8§ 3A1.1, entitled "Hate Crine Mdtivation."
US S G 8§ 3Al1.1(a) (Nov. 1995).
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shoul d have known" | anguage as basis for affirm ng application of
§ 3Al.1 enhancenent).

We begin by noting that our analysis is conplicated by the
fact that after defendants' sentencing, but before defendants’
appeals were submtted to this court, the sentencing guidelines
wer e anended, effective Novenber 1, 1995. As a consequence, what
was formerly U S.S.G 8§ 3Al.1 becane § 3Al1.1(b). The exact wording
of the guideline provision has not changed, nor have the
hypot heti cal exanples in the acconpanyi ng comentary. However, the
commentary has been changed in one inportant respect. The pre-
Novenber 1995 commentary included the sentence: "This adjustnent
applies to of fenses where an unusually vulnerable victimis nmade a
target of crimnal activity by the defendant.” U S S.G § 3Al1.1
comment. (n.1) (Nov. 1994). That commentary | anguage was the
foundation for the targeting requirenent relied upon in decisions
such as Gee, 915 F. 2d at 353-54 (quoting conmentary). However, in

the current version of the Sentencing Comm ssion's commentary, that
key sentence has been replaced by the statenment: "Subsection (Db)
applies to offenses involving an unusually vulnerable victimin
whi ch the defendant knows or should have known of the victims
unusual vulnerability.” US S G 8§ 3A1.1(b) coment. (n.2) (Nov.
1995). In making this change, the Sentencing Conm ssion
specifically stated "[t]his anendnent revises the Comrentary of
8 3A1.1 to clarify application with respect to [the targeted
victim issue." US S G App. C Amend. 521, at 430 (Nov. 1995)
(enphasi s added).

In the aftermath of this "clarification" by the Sentencing
Comm ssion, we wll be required to consider carefully the
continuing vitality of our previously well-established hol ding that
"enhanci ng a defendant's sentence based on victimvulnerability is
justified only when a defendant's actions in sone way exploited or
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t ook advantage of that vulnerability." GCree, 915 F.2d at 354. W
note, for exanple, that in United States v. Feldman, 83 F.3d 9, 16
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(st Cr. 1996), the First Crcuit observed that under the pre-
Novenber 1995 gui delines

the "target" |anguage split the circuits on the
i ssue of whether the governnent had to prove that
t he def endant was notivated by the victinms special
vulnerability in order to lay a foundation for the
upward adjustnment, see, e.g., United States V.
Smith, 39 F.3d 119, 124 (6th Cr. 1994); United
States v. Cree, [915 F.2d at 354], or whether the
governnent nerely had to show that the defendant
targeted his [or her] victimwth the know edge
(actual or constructive) that the victim was
unusual ly vulnerable, see, e.qg., United States v.
O Brien, [50 F.3d at 754-55].

The First Circuit then concl uded:

[a]s for future cases, the Sentencing Conmm ssion
has renoved all reasonabl e doubt by anmending the
commentary to 8§ 3Al1.1. In an effort to resolve
"some inconsistency in the application of § 3A1.1
regardi ng whether this adjustnment required proof
that the defendant had 'targeted the victim on
account of the victims vulnerability,'" US. S G
App. C, Amend. 521, at 430 (Nov. 1995), the
Comm ssion deleted the "target" | anguage.

Fel dman, 83 F.3d at 16. Thus, the First Crcuit held that cases
such as Cree no longer represented the prevailing rule.
Id.

In the present case, after defendants' appeals were submtted
to the court, the parties supplenented their briefs with letters to
the court concerning the applicability of the guideline anendnents
to defendants' sentences. Defendants argue that we should apply
the guidelines in effect at the tine of sentencing, notwthstandi ng
t he Novenber 1995 anendnents. The governnent argues that Anmendnent
521 governs the present case because it s expressly a
"clarification" of the guidelines.
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The governnent's position appears to be supported by United

States v. Stinson, 30 F.3d 121, 122 (11th G r. 1994) (per curiam,
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in which the Eleventh Crcuit, on remand from the Suprene Court,
instructed the district court to resentence the defendant in
accordance with an anendnent to the comentary of the guidelines,
even though that anmendnent had becone effective after the
defendant's original sentencing. The Eleventh Circuit's decision
to apply the guidelines anendnent retroactively was based upon the
fact that the anmendnent was purportedly a "clarification"” and not
a substantive change in the law. 1d. ("[a]lthough we have doubts
that this anmendnment just clarifies the pertinent guidelines (as
opposed to nmamking a substantive change in the law), we cannot
conclude that the Commssion's viewing of the anendnent as a

clarification i S pl ainly wrong")
However, a determnation that an amendnent is a
"clarification" does not necessarily end the inquiry. |In Stinson

v. United States, 508 U S. 36, 42-43 (1993) (remanding the case to
the Eleventh Grcuit), the Suprene Court held that, even though the

commentary to the guidelines is generally authoritative and bi nding
on the courts, "[i]t does not follow that comentary is binding in
all instances.” The Suprene Court went on to explain that "the
guidelines are the equivalent of legislative rules adopted by
federal agencies. The functional purpose of comentary (of the
kind at 1issue here) is to assist in the interpretation and
application of those rules.” Id. at 45. "[T]his type of
cormentary is akin to an agency's interpretation of its own
legislative rules.” 1d. "[Plrovided an agency's interpretation of

its own requl ations does not violate the Constitution or a federal

statute, it nust be given controlling weight unless it is plainly

erroneous or inconsistent with the regul ation. ld. (enphasis

added) (citations omtted).

In United States v. Stinson, it was clearly understood that

the defendant’'s sentence woul d be decreased if the anmendnent were
applied. 30 F.3d at 122 (defendant's felon-in-possession of fense
was basis for establishing his career offender status and anmendnment
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specifically excluded that offense fromthe category of predicate
crimes of violence). Consequently, no issue existed as to whether
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resent enci ng under the anended commentary woul d violate the ex post
facto clause of the Constitution. In the present case, by
contrast, Amendnent 521, affecting the coommentary to 8 3A1.1, would
have the effect, if any, of increasing defendants' sentences.
"Article | of the United States Constitution provides that neither
Congress nor any State shall pass any 'ex post facto Law.'" Mller

v. Florida, 482 U S. 423, 429 (1987). As a general rule of
constitutional law, a violation of the ex post facto prohibition

occurs where (1) the law applied is retrospective, that is, it
applies to events occurring before its enactnent, and (2) it is
di sadvant ageous to the defendant to whomit is applied, provided,
however, that it does not involve nerely a procedural change and
its onerous effects are not offset by other aneliorative
provisions. |d. at 430-32. 1In the present case, the commentary to
US SG 8 3A1.1 is a "law' for purposes of engaging in ex post
facto analysis. See, e.qg., United States v. Levi, 2 F.3d 842, 844-
45 (8th Cir. 1993) (holding that, while the sentencing guidelines
and coomentary are "l aws" for purposes of ex post facto anal ysis,

sone policy statenments are not). Therefore, notw thstanding the
Sentencing Comm ssion's description of Amendent 521 as a
"clarification,”" we hold that applying the new | anguage set forth
in US S.G 8§ 3A1.1 comment. (n.2) (Nov. 1995), as opposed to the
| anguage set forth in U S.S.G 8§ 3A1.1 coment. (n.1) (Nov. 1994),
would in this case violate the Constitution's prohibition against
ex post facto | aws because: the application would be retrospective;
it would, if anything, increase defendants' sentences; it would not
merely involve a procedural change; and it would not be offset by
other aneliorative provisions. W therefore decline to apply the
new commentary. W analyze this particular case according to the
law as it existed at the tinme of defendants' crimnal conduct,
which, for all intents and purposes, is the sane as the | aw which
existed at the tinme of sentencing and at the tine the parties
initially briefed this case. W now turn to the nerits of the
vul nerabl e victimissue.
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We review for clear error the district court's finding that
there was a vul nerable victimin the present case. United States
v. Gon, 71 F.3d 312, 314 (8th Cr. 1995); United States v. Boult,

905 F.2d 1137, 1138-39 (8th G r. 1990) (existence of a vul nerable
victimis a factual determnation reviewable under the clearly

erroneous standard). 1In the present case, we are not dealing with
one of the types of victimvulnerability expressly enunerated in
8§ 3A1.1 (i.e., age, physical or nental condition). Rather, we are
faced with the difficult question of whether defendants' victins
were "otherw se particularly susceptible to the crimnal conduct,”
within the nmeaning of 8 3A1.1. In United States v. Castellanos, 81
F.3d 108, 110-11 (9th Cr. 1996) (enphasis added), the Ninth
Crcuit provided the following interpretation of that elusive

| anguage, based upon a survey of nunerous decisions of the federal
courts of appeals.

[I]t is not enough to support a finding of
particul ar susceptibility under 8 3A1.1 that the
victinms are nore likely than other nenbers of the
general population to becone a victim to the
particular crinme at issue. The reason for this is
that crimnals will always tend to target their
victins wwth an eye toward success in the crimnal
endeavor. Thus, the chosen victins are usually
nore suscepti ble than the general population to the
crim nal conduct.

The appellate courts have consistently
refused to find a class of wvictinse to be
particularly susceptible to crimnal conduct sinply
because they were statistically nore likely to fal
prey to the defendant's crine.

Especially in cases involving sonme kind of
scheme to defraud, the crimnal wll typically
direct his [or her] activities toward those persons
nmost likely to fall victimto the schene. But al
def endant s targeting such victins do not
necessarily nerit a sentence enhancenent under
§ 3A1.1. Qherwise, all but the nost unthinking of
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crimnal defendants woul d be candi dates for upward

adjustnent under 8 3A1.1. Instead, the victinms to
whom § 3A1.1 applies are those who are in need of
greater societal protection. . . . They are the

per sons who,
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when targeted by a defendant, r ender t he
defendant's conduct nore crinnally depraved.

Pai ge, 923 F.2d at 113.

We agree with the above-quoted interpretation of the phrase
"otherwi se particularly susceptible to the crimnal conduct," as
used in 8§ 3A1.1. Wth that in mnd, we nowturn to the argunents
presented in these appeals. To begin, we agree with defendants’
argunent that persons who desire to adopt, when victimzed by a
schenme to defraud in the adoption business, are "[a]s a genera

class, . . . not the type of class as a whole for which §8 3A1l. 1 was
designed.” Brief for Appellant Stover at 12. . United States v.
Morrill, 984 F.2d 1136, 1137 (11th Gr. 1993) (en banc) (per

curiam (on remand from the Suprenme Court, holding that bank
tellers, as a group, are not "otherw se particularly susceptible"
to bank robbery within the neaning of the guidelines); accord
US S G 8 3AL.1(b), comment. (n.2) (Nov. 1995); id. coment. (n.1)
(Nov. 1994) ("a bank teller is not an unusually vul nerable victim
solely by virtue of the teller's position in a bank").

However, the district court determ ned that the enhancenent
was appropriate in the present case because defendants preyed upon
their victinms' "strong desire to adopt” and their seemngly blind
wi | lingness to spend | arge anounts of noney toward that end. The
district court conpared the victinms in the present case to the
hypot heti cal cancer patient |ooking for a cure, used as an exanple
in the coomentary to § 3Al1.1. In light of that conparison, we
understand the district court's reasoning to be that defendants
preyed on victins whose particular susceptibility derived from
their "strong desire to adopt,” not their financial circunstances.
Therefore, defendants' reliance on Ravoy is m splaced. See Brief
for Appellant Stover at 9 (citing Ravoy, 994 F.2d at 1335-36
(vulnerable victim finding based wupon "distressed financial
circunstances" was clearly erroneous because the victins, although
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nostly | owincone people who had fallen on hard econom c tines,
| acked a sufficiently particularized vulnerability)).

The case before us is simlar in many respects to the exanple
in the comentary referring to the defendant who markets an
ineffective cure for cancer. |In both cases, it appears that the
victims' wvulnerability results from a sense of desire or
desperation, presunably created by circunstances beyond their
control. However, in the commentary exanple, we can al so presune
that the hypothetical victimof the fraud is a person afflicted
with a potentially fatal nedical condition. Recognizing that there
are no bright lines in this analysis, we think the need for
societal protection, and the inference of heightened crimnal
depravity, is greater in the cancer patient context than in the
adoption setting. |In our opinion, the cancer patient's inherent
desperation for a life-saving cure is sufficiently different from
the "strong desire to adopt" felt by the victins in the present
case that a distinction should be drawn for purposes of applying
§ 3A1.1. Moreover, the nere fact that many of defendants' victins
were readily disposed to spend thousands of dollars in order to
pursue their heartfelt dreans of having a child still does not, in
our opinion, create the type of particular susceptibility
contenplated by 8 3A1.1. The clients' wllingness to spend such
| arge suns of noney made them nore likely to fall victim to
defendants' fraud, but did not create the extra need for societal
protection which 8 3Al1.1 is designed to address. Ther ef or e,
wi t hout intending to discount the pain and di sappoi ntnent suffered
by defendants' wvictins, we hold that the district court's
vul nerable victimfinding was clearly erroneous.

We next turn to the governnent's main argunment on this

issue -- that it was, nore specifically, the infertility of sone of
def endant s’ victinms that made those victins particularly
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susceptible to the fraud. As a threshold matter, we recogni ze that
we may consider this proposed basis to affirm which was presented
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by the governnment to the district court but not expressly nentioned
by the district court in its statenent of reasons for making its
vul nerable victimfinding. See United States v. Garrido, 995 F. 2d
808, 813 (8th Gr.) (the court of appeals may affirmon any ground
supported by the record), cert. denied, 510 U S 926 (1993). W
further recogni ze that, given the proper set of facts, a person's

infertility, if known to the defendant, m ght support a finding of
particul ar susceptibility to adoption-related fraud. Cf. United
States v. Malone, 78 F.3d 518, 522-23 (11th Gr. 1996) (affirmng
application of 8 3Al.1 adjustnent to carjacking offenders who

targeted cabdrivers whomthe defendants knew were required to take
certain unusual risks, as opposed to other less easily victim zed
drivers). However, wupon careful review of the record in the
present case, we find no evidence that defendants offered their
services selectively rather than to the general public at-I|arge.
Mor eover, the evidence indicates that defendants vigorously pursued
t he busi ness of anyone who was wlling to pay their fees, wthout
any genuine regard for how unfortunate the clients' particular
circunstances were. |In the present case, the fact that defendants
were able to bait and hook clients who had difficulties with
infertility, and were possibly enotionally distraught as a result,
was i nherent in the nature of their ruthless crinme, but does not
suggest that those victins were "targets"” within the pre-Novenber
1995 neaning of U S.S.G 8§ 3A1.1. 1In other words, the governnent
did not denonstrate that defendants' actions in sone way exploited
or took advantage of the victins' infertility, or that any of the
victins were chosen for that reason. Therefore, we hold that,
under the law applicable to the present case, the vulnerable victim
enhancenent was not justified. See, e.qg., Callaway, 943 F.2d at
31; Cree, 915 F.2d at 354 (enhancenent justified only when
defendant's actions in sone way exploited or took advantage of the
victims vulnerability); US S G 8§ 3A1.1, comment. (n.1) (Nov.
1994) ("[t]his adjustnment applies to offenses where an unusually
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vul nerable victimis nmade a target of crimnal activity by the
def endant").
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Ampbunt of loss attributable to Chandi under U S.S.G § 2F1.1

Chandi additionally argues that the district court inposed a
ten-1evel increase based upon a clearly erroneous finding that the
anmopunt of loss for which she was responsi bl e exceeded $500, 000.
See US S G 8 2F1.1(b)(1) (K (offense conduct provision requiring
a 10-level increase if loss is nore than $500,000). Chandi argues
that the $643,617 | oss figure should have been reduced in her case
because (1) thirteen coupl es, whose fees accounted for $107, 705 of
the $643,617 total figure, were FFC clients before she joined the
agency and (2) eight additional couples from New York, whose fees
accounted for $37,275, had no contact with her and only paid fees
pursuant to a New York law which limts fees to services rendered.
Chandi argues that, subtracting these anounts, the total 1|o0ss
attributable to her is less than $500, 000, thereby reducing her
total offense |evel by one.

Upon review, we hold that, as to the New York clients, the
evi dence supports an inference that Chandi did in fact have cont act

with those clients. In any case, under 8§ 2Fl1.1, Chandi is
responsible for those clients' |osses because they were a
foreseeabl e consequence of defendants' fraudulent schene. See

US S G 8 1B1.3 (specific offense characteristics such as anount
of loss shall be based upon all reasonably foreseeable acts and
om ssions of others in furtherance of jointly undertaken crim nal
activity). Chandi's contention that New York law prohibits
agencies fromcharging for services not yet rendered is irrel evant
because the paynents nmade by the New York clients were all based
upon FFC s msrepresentations, and none of those clients
successfully adopted a child through FFC. Thus, the amount of | oss
attributable to Chandi exceeds $500, 000, regardl ess of whether she
may be held accountable for |osses suffered by clients whom FCC
acquired prior to June 1992. Accordingly, we hold that the
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district court's finding as to the total anmount of |oss
attributable to Chandi was not clearly erroneous.
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|dentification of victins in the restitution order

The governnent argues, on cross-appeal, that the district
court abused its discretion in fashioning its restitution order
First, the governnent argues that, despite its repeated and
specific requests, the district court failed to identify by nane
the victins of the ordered restitution (i.e., the payees). The
governnent nmaintains that it is inplicit throughout the | anguage of
18 UUS.C 8§ 3663 and U.S.S.G 8 5E1.1 (restitution), that, when
restitution is ordered, the victimnust be specifically naned. For
exanple, the governnent points out that, wunder 18 U S C
8 3663(h)(2), a victimnanmed in a restitution order nay enforce
that order as a civil judgnment; however, when no victim is
specifically naned in a restitution order, it is "problematic," if
not inpossible, for victinse to enforce the restitution order in the
event that the defendant fails to pay. Moreover, the governnent
points out, US. S.G 8 5E1.1 (enphasis added) provides that the
restitution order "should specify the manner in which, and the
persons to whom paynent is to be nade."

In the present case, the restitution section of each
defendant's witten judgnent contains the follow ng statenent
directly beneath the heading "Nane of Payee": "Information to be
submtted by the probation office." Desi gnated Record at 169
(Stover's judgnent); id. at 174 (Chandi's judgnent). Upon careful
review of the |law governing the district court's authority to order
restitution, we hold that the district court |acked authority to
| eave the designation of the payee or payees entirely to the
di scretion of the probation office, as indicated in the witten
judgnents. As a general rule, the district courts shoul d designate
the recipient or recipients when ordering restitution pursuant to
18 U S.C 8 3663. See United States v. MIler, 900 F.2d 919, 922-
24 (6th Gr. 1990) (vacating sentences and remanding to the
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district court for, anong other things, clarification of "whomit
has found to be a victimentitled to restitution paynents and the
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anount of restitution each victimis to be paid"); accord United
States v. Seligsohn, 981 F.2d 1418, 1423 (3d Gr. 1992) ("the court
shoul d designate recipients of the restitution"). The Sixth
Crcuit's decision in MIler also raises the inportant point that
a lack of clarity with respect to victimidentity and the anount of

restitution owed to each victimmay conplicate other matters -- for
exanpl e, determ nations of whether restitution has been offset by
paynment of a civil judgnent, or vice versa. 900 F.2d at 922. 1In

Seligsohn, 981 F.2d at 1424, the Third G rcuit held that

the unguided discretion to determine who are
"victinms" should not be entrusted to either the
United States Attorney or the Probation Ofice.

. [Tl he designation of those eligible
should be made by nane where that is possible.
Wher e nanes are unknown, designations can be nade
by a description specific enough to provide
appropriate guidance for the United States Attorney
[or the Probation Ofice] in determning those
entitled to share in the proceeds. . . . Wen the
total available funds will be insufficient to pay
all victins, a court should al so devise a system of
equitable priority or pro ration.

In the present case, we direct the district court, on renmand,
to identify the payees in the restitution order and to specify
either the anounts to be paid each victimor an appropriate nethod
of equitable distribution.

Amount of restitution as to Stover

The governnment separately argues that the anmount of
restitution ordered by the district court, $40,000, is inadequate
as to Stover, particularly in light of the parties' acknow edgenent
in the plea agreenent of the district court's authority to order
restitution up to and including the full amount of the loss, in
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accordance with 18 US C § 3663(a)(3) (the court may order
restitution in any crimnal case to the extent agreed to by the
parties in a plea agreenent). The governnment notes that it twce
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asked the district court to order restitution in the full anmount of
the | oss (which was undisputed), or, in the alternative, to order
restitution in the amount of defendants' ill-gotten gains. As to
Stover, the governnent nmaintains, this latter anount was nearly
$250, 000, based upon the salary and expense noney she received
during the relevant tinme period. The governnent concludes that the
amount of restitution which Stover was ordered to pay, $40,000, was
SO i nadequate as to constitute an abuse of discretion.

W agree with the governnment that the anobunt of restitution
Stover was ordered to pay is low. However, in light of the w de
di scretion ordinarily afforded the district courts in determning
the anmount of restitution, United States v. Berndt, 86 F.3d 803,
809 (8th Gr. 1996), we hold that the district court did not abuse
its discretion in ordering Stover to pay $40,000, jointly and

severally with Chandi.

Concl usi on

For the foregoing reasons, we reverse the district court's
i mposition of a two-level upward adjustnent under U S.S.G § 3Al1.1
for each defendant; affirmthe ten-level increase to Chandi's base
offense level under US S. G 8§ 2F1.1; and affirm the anmount of
restitution ordered to be paid by Stover. W vacate each
defendant's sentence with directions to the district court to
resent ence defendants w thout the vul nerable victimenhancenent and
to anend the restitution orders in accordance with this opinion.

LAY, Circuit Judge, concurring and dissenting.

| agree that the |law applicable at the time of sentenci ng nust
be applied for ex post facto reasons, that a "strong desire to
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adopt” a child does not nmake a person "unusually vul nerable,” and
furthernore that the governnent failed to denonstrate that Stover
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and Chandi "targeted" people on a selective basis of infertility
under U.S.S.G 8 3A1.1 & comment.(n.1) (Nov. 1994).

Al t hough the anmount of restitution lies within the discretion
of the trial judge, this is a case, in light of the facts and
circunstances, in which the amount of restitution required of
Stover was an abuse of discretion. The victins' total |oss
exceeded $500, 000, Stover's personal take was $250,000, and the
court nmade no finding that she personally was unable to pay a

| arger amount of restitution. The case should be remanded to
require Stover to pay restitution either in the full anmunt of the
| oss or the amobunt of Stover's ill-gotten gains.
A true copy.
Attest:
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