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The appel |l ants' convictions stemfrom an extensive investigation by
state and federal |aw enforcenent agencies into the crimnal activities of
Jeffrey Lane Barnes, Kenneth Jones, and others who authorities believed
were responsi ble for a major drug distribution operation and several drug-
related murders. On May 23, 1995, Barnes, Tina Mariam Scott, Al phonso Ray
Tucker, Kenneth M chael Shaw, and Robert Lee Slater, Jr. were charged by
revi sed superseding indictnent with conspiring to possess with intent to
distribute and conspiring to distribute in excess of five kilograns of
cocaine and in excess of fifty grans of cocaine base in violation of 21
US.C 8§ 841(a)(1), (b)(1)(A .2 The conspiracy charge carried a mandatory
m ni rum penalty of ten years inprisonnent and a maxi mum penalty of life in
prison. Al five appellants were also charged in nmultiple counts with
using a comuni cation facility for the conm ssion of a felony in violation
of 21 U S.C. §8 843(b). 1In addition, Barnes was indicted on eight counts
of possession with intent to distribute and/or distribution of cocai ne and
cocaine base in violation of 21 U S.C. § 841(a)(1), (b)(1)(A, (b)(1)(B);
Tucker was charged with one count of possession with intent to distribute
cocaine in violation of 21 U S.C. § 841(a)(1), (b)(1)(B). Finally, the
i ndi ctnent charged Barnes with one count of using a minor to distribute
cocai ne base and marijuana in violation of 21 U S.C. § 861(a)(1).

Scott, Shaw, and Slater entered into plea agreenents wth the
governnent prior to trial whereby each pleaded guilty to one count of using
a tel ephone to comit the crines of possession with the

2The grand jury returned the original indictnent on
Septenber 21, 1994. The governnent filed a revised indictnent on
Novenber 23, 1994. Six other individuals, not parties to this
appeal, were also nanmed in the indictnent. For clarity, we discuss
only the charges and the proceedings that pertain to the
appel | ant s.



intent to distribute and distribution of cocaine base.® The governnent
di sm ssed the remai ni ng charges against them The court sentenced themto
prison terms of twenty-one nonths, fifteen nonths, and thirty nonths,
respectively.

Barnes and Tucker were tried by a jury in United States District
Court, District of Mnnesota, from May 10 through May 18, 1995. The jury
found Barnes guilty on all counts; Tucker was acquitted on one charge of
illegal tel ephone use and found guilty on all renaining counts agai nst him
The court sentenced Barnes to a prison termof 242 nonths and Tucker to
ei ghty-four nonths inprisonnent.

Barnes chal l enges his conviction and sentence; Tucker appeals only
his conviction; Scott, Shaw, and Slater challenge their sentences.
Toget her, the appellants claim (1) the governnment failed to establish the
necessity of using tel ephone wiretaps; (2) the actions of a paid governnent
i nformant anounted to outrageous governnent conduct; (3) the governnent's
cross-exam nation of Tucker about his alleged pronotion of prostitution
prejudiced the verdict against him (4) the evidence was insufficient to
support Barnes' and Tucker's convictions; (5) the court erred by refusing
to give Scott and Shaw mitigating-role sentence adjustnents; and (6) the
court erred by not departing dowward on the theory that Slater's crimna
hi story score drammtically overrepresented the seriousness of his prior
crimnal history. W affirm

3Shaw entered into a plea agreenent with the governnent on
May 2, 1995 and admtted to conduct involving 0.2 granms of cocaine
base; Scott's agreenent is dated May 9, 1995 and connects her to
nore than one gramand | ess than two grans of cocai ne base. Both
Shaw and Scott agreed to cooperate with the governnent in the
prosecutions of their co-defendants. Slater entered into a plea
agreenent with the government on July 19, 1995 wi thout promsing to
cooperate with the governnent against his co-defendants. Slater
admtted that his offense involved at |east .25 grans but |ess than
.50 granms of cocai ne base.



At trial, the governnent introduced seventy-four recorded tel ephone
conversations as evidence of both the drug conspiracy and using a
communi cation facility for commission of a felony.* Barnes noved to
suppress the evidence at trial and now appeals the denial of that notion
Barnes argues that the police affidavit used to secure the wiretaps did not
establish necessity as required by 18 U S.C. § 2518. W review the
district court's deternmination for clear error. See United States v.
Macklin, 902 F.2d 1320, 1327 (8th Cir. 1990), cert. denied, 498 U S. 1031
(1991).

An application for an order authorizing a wiretap nust include, anbng
other requirenents, "a full and conplete statenent as to whether or not
ot her investigative procedures have been tried and failed or why they
reasonably appear to be unlikely to succeed if tried or to be too
dangerous." 18 U S.C. 8§ 2518(1)(c). This necessity requirenment ensures
"that wiretaps are not routinely enployed as the initial step in an
i nvestigation," but "does not require that | aw enforcenent officers exhaust
all possible techniques before applying for a wiretap." Macklin, 902 F.2d
at 1326. The district court rejected Barnes' argunent that the affidavit
was conclusory, was filled with boilerplate |anguage, and failed to
establish the necessity of the wiretaps. The forty-five page affidavit
recounts details of a long investigation into the suspected crimnal
activity, which included nurder, of Barnes and

“The recordings were the fruits of five intercept orders
involving three different tel ephone nunbers: (1) an initial order
dat ed Novenber 12, 1993 authorizing a wiretap on the tel ephone of
the residence where Barnes lived; (2) an order dated Decenber 10,
1993 authorizing the continuation of the wretap on Barnes'
tel ephone; (3) an initial order dated Decenber 17, 1993 authori zi ng
a wretap on the tel ephone of the residence where Kenneth Jones
lived; (4) an initial order dated January 15, 1994 authorizing a
wiretap on the telephone of the residence where Russell Barnes
lived; and (5) an order dated January 23, 1994 authorizing the
continuation of the wiretap on Jones' tel ephone.

5



others believed to be part of a tight-knit, violent group. According to
the affidavit, authorities had attenpted to infiltrate the organization for
nore than three years before applying for a wiretap. Odinary neasures
used by authorities in the investigation, including ballistics reports,
interviews with witnesses, confidential informants, surveillance, and pen
regi sters, had proved unsuccessful; other neasures, such as search warrants
and increased undercover operations, were deened either likely to fail or
too dangerous. W hold that the court did not err in deternining that the
affidavit set out the need for the electronic surveillance in sufficient
detail and declining to suppress the wretap evidence.

Barnes al so argues that the behavior of Ronald Caldwell, a paid
governnent informant who took drugs fromcontrolled purchases for his own
use, anounted to outrageous governnent conduct.® Barnes raises this claim
for the first time on appeal. W agree with the governnment that, under the
facts of this case, Barnes' failure to raise the claimin the district
court constitutes a waiver.

Barnes had notice prior to trial of Caldwell's drug m sappropriation
and di shonest behavi or. On May 4, 1995, six days before the start of
trial, the governnent provi ded defense counsel

°Al t hough unclear in his brief, Barnes seens to request
suppression of Caldwell's testinmony as his only formof relief. W
note that the typical relief sought for outrageous governnent
conduct is dismssal of the prosecution. See United States v.
Hender son- Durand, 985 F.2d 970, 973 n.4 (8th Gr. 1993) (explaining
outrageous government conduct "essentially is a claim that the
governnent's conduct was SO egregious that a prosecution based upon
t hat conduct would violate due process"), cert. denied, 510 U S
856 (1993); United States v. lLard, 734 F.2d 1290, 1296 (8th Cr.
1984). G ven our disposition of this issue, however, we need not
reach the question of what relief would be appropriate.
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with a letter revealing Caldwell's nisconduct. Moreover, Caldwell's
testinony at trial is filled with adm ssions, including that he took drugs
for his personal use from FBI-financed drug purchases, Trial Tr. at 185,
191, 203, 214, that he lied to agents about his conduct, id. at 187, 211
264, and that on at |east one occasion, he was too high during a controlled
purchase to renenber who actually provided himwith the drugs, id. at 241.
Rat her than object to Caldwell's conduct at the tinme of trial, the
def endants ganbl ed that the jury would discount his testinony. Considering
all the facts of this case, particularly the fact that Barnes was fully
aware of the basis for a claimof outrageous governnent conduct, we hold

that Barnes has waived his claim of outrageous governnent conduct. See
United States v. Henderson-Durand, 985 F.2d 970, 973-74 (8th Gr.) (failure
to raise outrageous government conduct claim until post-trial notion

constituted wai ver where defendant knew of factual basis for claim but
proceeded to trial using the sane facts to present coercion defense), cert.
deni ed, 510 U S. 856 (1993).

V.

Tucker argues that the verdicts against himwere prejudiced by the
governnent's cross-exan nation of him about his alleged activities as a
pi mp. We review the district court's decision to pernmit the cross-
exanm nation for an abuse of discretion. See United States v. Q eda, 23
F.3d 1473, 1477 (8th Cir. 1994).

Tucker testified in his own defense. Wen asked about his enpl oynent
history by his |awer, Tucker stated that he ran a business, Touch of
O ass, whereby he provided bars around the country with male and fenal e
exotic dancers. Trial Tr. at 410. On cross-exam nati on, over defense
counsel ' s objection, the government asked Tucker whether Touch of d ass was
a front for prostitution. Tucker denied the accusation. 1d. at 445. To
i mpeach his credibility, the governnent showed Tucker a transcript of an



i ntercepted tel ephone call in which he tal ked about the anobunt of noney he
nmakes per night off of wonen. |d. at 446. Tucker continued to deny that
he pronmoted prostitution, and the governnent noved on to a different line
of inquiry. 1d. at 447.

The governnent's cross-exam nation consisted of a limted exploration
into the nature of Tucker's enploynent, an issue raised by Tucker. It then
sought to inpeach his testinony using his prior inconsistent statenents.
The governnent, however, did not cross the line into offering inproper
extrinsic evidence to prove that Tucker was in fact a pinp. See United
States v. Roulette, 75 F.3d 418, 423 (8th Cir. 1996) (inpermissible to
i ntroduce extrinsic evidence of prior to inpeach witness on a collatera

matter). Mor eover, after Tucker again denied involvenent in pronoting
prostitution, the governnent did not raise the issue again despite the fact
that Tucker's |awyer questioned other defense w tnesses about Tucker's
busi ness. See Trial Tr. at 469 (testinony of Tucker's stepfather); id. at
471-72 (testinony of Touch of C ass enployee). Under the circunstances,
the court did not abuse its discretion by allowing the limted inquiry into
the nature of Tucker's business.

V.

Both Barnes and Tucker challenge the sufficiency of the evidence
against them Barnes asserts that the testinony of his nephew, Russel
Barnes, was insufficient for the jury to convict himof distributing crack
cocai ne to his nephew. Tucker challenges the evidence with respect to each
of his convictions. Wen reviewing the sufficiency of the evidence to
sustain a conviction, we viewthe evidence in a light nost favorable to the
guilty verdict. See United States v. Shoffner, 71 F.3d 1429, 1433 (8th
Cir. 1995). The appellants nust show that no reasonable jury coul d have

found them guilty beyond a reasonable doubt. See United States v.
Shoffner, 71 F.3d 1429, 1433 (8th G r. 1995). Having




carefully reviewed the record, we hold that the evidence is sufficient to
support Barnes' and Tucker's convictions.

VI .

Both Scott and Shaw chal | enge the sentences inposed by the district
court. Specifically, they argue the court erred by denying their requests
for mnor-role reductions wunder section 3Bl1.2 of the sentencing
gui del i nes. Because a participant's status involves a factual
determi nation, not a legal conclusion, United States v. Garvey, 905 F. 2d
1144, 1146 (8th Cir. 1990), we nust accept the district court's factual
findings regarding the appellants' role in the offenses unless they are
clearly erroneous. See United States v. Copeland, 45 F.3d 254, 256 (8th
Cr. 1995).

W agree that neither Scott nor Shaw appears to have played a nmj or
role in the overall drug conspiracy, as opposed to their counts of
conviction for using a communi cation facility to facilitate a drug crine.
Scott had been involved in a long-term sonetines abusive, relationship
with Barnes. The couple lived together until 1993 and has two chil dren.
Scott's conviction related to four tel ephone conversations she had with a
girlfriend in which she rel ayed nessages to and fromBarnes to facilitate
her friend' s purchase of crack cocaine fromBarnes. |n one conversation
Scott stated that sone of her npbney was tied up in

®The gui delines provide that a defendant is entitled to a
four-level decrease if she was a "mnimal participant” in the
crimnal activity. US S G 8 3Bl.2(a). A mnimal participant is
one who is "plainly anong the | east cul pable of those involved in
the conduct of a group.” US S.G § 3Bl.2, comment (n.1). A two-
| evel decrease is appropriate if the defendant was a "m nor
participant” in the crimnal activity. US S G § 3BL.2(b). A
m nor participant is any person who is |less cul pable than nost
ot her participants but whose role cannot be described as m ninmal.
US S G § 3Bl1.2, comment (n.3). For cases falling between (a) and
(b), a three-level decrease is appropriate. U S. S.G § 3Bl.2.
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the drugs. Shaw, a drug user, was convicted for ordering .02 grans of
crack cocaine from Barnes over the tel ephone.

At their respective sentencing hearings, Scott and Shaw each noved
for adjustnents on the theory that they played nitigating roles in the
of f enses. See U S.S.G 8§ 3B1.2. The district court found that while
Scott's role in the overall conspiracy m ght have been ninor, she was an
average participant in the tel ephone transaction. Scott Sentencing Tr. at
6. Simlarly, the court found that despite the snmall drug quantity
involved in the transaction, Slater did not play a mnor role in the
illegal telephone use. Rat her, according to the district court, Shaw
"would really be viewed as an average participant rather than playing a
m nor or other nmitigating role." Shaw Sentencing Tr. at 5.

The district court's findings are not clearly erroneous and the court
did not err by declining to grant Scott and Shaw mi nor-rol e adj ust nments.
Both Scott and Shaw used the tel ephone to negotiate a drug transaction,
maki ng them neither nmore nor |ess cul pable than the average person who
commts the sane offense. Wth respect to the fact that the quantities of
drugs involved in the transactions were snmall, we note that the guidelines
al ready account for this fact: The sentence for a section 843(b) violation
depends directly on the drug quantity involved. See US. S.G 8§ 2D1.6
(1994). Athough this result m ght have been different if Scott and Shaw
had been convicted of conspiracy, the court did not err in determning that
Scott's and Shaw s roles in their offenses of conviction warranted no
sent enci ng reductions.

VI,
Finally, Slater appeals the district court's refusal to depart

downward on the theory that Slater's <crimnal history category
overrepresented the true seriousness of his crininal background.
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Slater had twenty-five adult convictions earning him twenty crininal
hi story points under the guidelines. The bulk of his prior convictions
were for thefts in which Slater stole property to support his crack cocai ne
addiction. The district court indicated that it was aware that it had
authority to depart downward if it concluded that the crimnal history
category overrepresented the seriousness of Slater's crimnal history or
the likelihood that he will commit future crimes. Slater Sentencing Tr.
at 8. Nonethel ess, the court stated:

| sinply cannot do that. I think as the presentence
i nvestigation report points out, in addition to the
series of crinmes to which the defendant is receiving
points, there are other crinmnal activities that are not
calculated in here, and | think when you look at the
totality of the defendant's crimnal history, category
six is the appropriate designation for him

Id. at 9. As Slater conceded at oral argunent, the court's discretionary
decision not to depart downward under section 4Al1.3 is unreviewable. See
United States v. Hall, 7 F.3d 1394, 1396 (8th G r. 1993). Therefore, we
affirmSlater's sentence

VIIT.

In conclusion, we hold: (1) the governnent properly established the
necessity of the wretap, (2) Barnes waived his claim of outrageous
governnent conduct, (3) the court did not err by permitting limted cross-
exam nati on of Tucker on the question of his pronotion of prostitution, (4)
Bar nes' and Tucker's convictions were supported by substantial evidence;
(5) the court did not err by declining to give Scott and Shaw nitigating-
rol e sentencing adjustnents, and (6) the court's discretionary decision not
to depart downward on the theory that Slater's crimnal history score
overstated the seriousness of his crinminal background is unrevi ewabl e by
this court. Therefore, we affirm the appellants' convictions and
sent ences.
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