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RI CHARD S. ARNOLD, Chief Judge.

This case is before us for the second tine. On the prior
appeal, this Court, sitting en banc, held that the plaintiff, Ralph
P. Forbes, had stated a claim Forbes v. Arkansas Educati onal
Tel evision Network, 22 F.3d 1423 (8th Cr.) (en banc), cert.
denied, 115 S. C. 500 (1994) (petition of AETN), 115 S. C. 1962
(1995) (petition of M. Forbes). The case arises out of a debate
st aged by t he def endant Arkansas Educati onal Tel evi si on Conmi ssi on,
an agency of the State of Arkansas, between the Denocratic and
Republ i can candidates for Congress in the Third District of
Arkansas in 1992. M. Forbes, who was also a legally qualified
candidate in that race, asked to be included in the debate but was
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ref used. He claimed, anong other things, that his exclusion
violated the First Amendnent, as made applicable to the states
t hrough the Due Process C ause of the Fourteenth Amendnment. W
held that the First Anmendment applied fully to the Arkansas
Educati onal Tel evi sion Network (AETN), and t hat t he def endants were
not free to exclude M. Forbes w thout a reason good enough to pass
nmuster under that Amendnent. The case had not progressed far
enough for defendants to file an answer. Hence, there was no way
of knowi ng, on the state of the record as it then existed, why AETN
had excluded M. Forbes. The case was remanded for further
pr oceedi ngs.

On remand, the plaintiff's First Arendnent claimwas tried to
a jury. By special verdicts, the jury found that the decision to
exclude the plaintiff from the debate was not the result of
political pressure, and that it was not based on opposition towards
plaintiff's political opinions. 1In addition, the D strict Court
instructed the jury that the congressi onal debate, as set up by the
def endant network, was a non-public forum Judgnent was entered
for defendants.

M. Forbes now appeals. He argues that the debate was a
l[imted public forum and that the reason given for excluding him
that he was not a "viable" candidate, even if it was the true
reason, was not legally sufficient. We agr ee. W hold that a
governnmental ly owned and controlled television station may not
exclude a candidate, legally qualified under state law, from a
debate organi zed by it on such a subjective ground. To uphold such
a defense would, in our view, place too much faith in governnent.



W briefly restate enough of the facts and proceedi ngs bel ow
to place the present issue in context. In Cctober 1992, the
Ar kansas Educational Tel evision Conmm ssion decided to conduct and
broadcast a debate between t he Republ i can and Denocrati c candi dat es
for Congress in the Third District of Arkansas. The plaintiff,
Ral ph P. Forbes, then becane a duly qualified independent candi date
under state |aw. He was certified as an independent candi date
because he had gathered enough signatures on petitions. Under
state law, a candidate nust file petitions signed by at | east three
per cent. of the qualified electors in the district in which he is
seeking office, provided, however, that no nore than 2,000
signhatures are required. Ark. Code Ann. 8§ 7-7-103(c)(1). M.
Forbes heard about the debate and asked to be included. AETN
refused, and the debate took place on Cctober 22, 1992, wi thout M.
Forbes's participation. In the neantine, the plaintiff had filed
suit in the District Court, seeking a prelimnary injunction, but
this relief was denied. Thereafter, the District Court granted
AETN' s notion to dismiss the conplaint under Fed. R Cv. P.
12(b)(6) for failure to state a claim

The plaintiff appealed, and this Court, sitting en banc,
affirmed in part and reversed in part. W rejected M. Forbes's
cl ai munder the Federal Communications Act, holding that § 315 of
that Act, 47 U S.C. 8§ 315, does not create a private cause of
action. As to the First Amendnent claim however, we held that
Forbes's pleading was sufficient to survive a notion under Rule
12(b)(6). The defendants argued that the case should be governed
by public-forum analysis. |In response to this position, we held
that governnmentally owned tel evision stations are not traditional
public fora, but that they mght, under the particular
ci rcunst ances of any given case, create a limted public forum "a
pl ace that generally is not open for public expression, but that
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the governnent has opened for use for free speech for only a
limted period of time, a limted topic, or a limted class of
speakers." Forbes, 22 F.3d at 1429 (citations omtted). W added:

Since the key determ nation of whether a forum
is a limted public one is the government's
acqui escence in its use for expressive
purposes, it is certainly possible that AETN
created a limted public forum when it chose
to sponsor a debate anobng the candi dates for
the Third Congressional seat. This is a
determ nation the factfinder would have to
make after carefully |ooking at the nature of
the debate forum If it were determ ned that
AETN had created a limted public forum then
Forbes woul d have a First Amendnent right to
participate in the debate and could be
excluded only if AETN had a sufficient
governnent interest.

| bi d. bserving that "AETN . . . has not yet articulated any
princi pled reason for excluding Forbes,” id. at 1430, we renmanded
for further proceedings.

On remand, as we have previously noted, the District Court
tried the case to a jury. In accordance with our en banc opinion,
the Court correctly refused to submt to the jury any clai munder
t he Communi cations Act itself. Only the First Amendnent clai mwas
subm tted. But before the case went to the jury, the District
Court held, as a matter of |law, that the debate in question was a
non-public forum The District Court said: ". . . the Court has
ruled that the type of forumwe are tal king about in this case is
a non-public forum" Thus, the question whether the debate was a
non-public forumor alimted public forumwas not submtted to the
factfinder. It was taken fromthe jury and deci ded by the Court.
The issue whether defendants' proffered justification -- that
For bes was not a vi abl e candidate -- would be legally sufficient if
the debate were a limted public forumwas not reached. |nstead,
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the District Court submtted to the jury only those discrete i ssues
of fact that it deened rel evant under its holding that the debate
was a non-public forum

On special verdicts, the jury found, first, that the decision
to exclude M. Forbes was not the result of any political pressure
comi ng from outside the professional staff of AETN (Under the
t heory presented by defendants at the trial, this would have been
the only basis for a recovery by the plaintiff.) The jury found,
in addition, that the defendants did not exclude M. Forbes from
the debate because of disagreement with his opinions. In
accordance with these findings of fact and the Court's hol ding on
the public-forumissue, judgnent was then entered for defendants.

We first discuss three procedural argunents nade by M. Forbes
as part of his attenpt to upset the judgnment of the District Court.
The first argunment has to do with the special interrogatories put
to the jury. The first of these interrogatories read as foll ows:

Do you find from a preponderance of the
evidence that the defendants' decision to
exclude M. Forbes from the debate was
influenced in any way by political pressure
from anyone inside or outside of the Arkansas
Educati onal Tel evi si on Networ k?

Trial transcript (Tr.) 475. The jury answered no to this question.
Id. at 502. M. Forbes's argunent is that this interrogatory was
unnecessary to a finding that AETN violated his First Amendnent
rights, and that submtting it to the jury was confusing. W do
not agree that use of the interrogatory was reversible error.

Whet her to submit a case on special interrogatories, and, if
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so, howto phrase them are matters conmitted, within broad [imts,
to the discretion of the district courts. W have no reason to
believe that this jury was confused. W have great faith in
juries, and their desire and ability to follow instructions and
make di stinctions anong the various i ssues put before them It may
be true that subm ssion of this special interrogatory, strictly
speaki ng, was unnecessary. The First Amendnment can be viol ated
even if no political pressure is exerted. For exanple, officials
of AETN, entirely apart frompolitical pressure, m ght have deci ded
to exclude M. Forbes because of disagreenment with his politica

opi ni ons. (As we have seen, the jury found that this did not
occur, but, at the tine the case was submitted to the jury, this
was still a live issue.) It is very likely that the exertion of

political pressure, if it had occurred, would have been a good
t heory of First Amendnent violation, because such pressure, in al
probability, would have proceeded out of soneone's disagreenent
with or prejudice against M. Forbes's political positions. The
jury's negative answer to the interrogatory did not nmean that the
case was over; it nmeant only that one possible theory of liability
had been rejected. The jury remained free to consider the other
interrogatories submtted to it, and we believe it did so
consci enti ously.

The jury then went on to answer the second interrogatory,
aski ng whether the decision to exclude M. Forbes was based on
di sagreenent with his political viewoint. The answer to this
guestion was no. W do not know what our answer woul d have been if
we had been sitting on the jury, but that is not inportant. There
was conflicting evidence on this issue, and it could have gone
ei ther way. Making decisions of this kind is exactly what juries
are for. It was within the discretion of the District Court to
submt the issue to the jury in this form and the evidence is
sufficient to support its negative answer.

M. Forbes also argues that it was prejudicial error to
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excl ude evidence which, he contends, would have shown that the
husband of the producer of the debate for AETN was prejudiced
against him W cannot agree that any error was conmtted in this
regard. If we assunme that the husband did not Iike M. Forbes's
opinions, and if we further assunme, and this woul d be sonethi ng of
a stretch on the present record, that his wife knewthis, it by no
means follows that the wife was in agreenent. Spouses' political
opi ni ons soneti mes agree. They sonetinmes disagree. W do not
think any general inference can be drawn from the opinion of one
spouse to that of the other. The District Court did not abuse its
discretion in rejecting this evidence.’

It remains to discuss what has energed as the main issue --
whet her the congressional debate staged by AETN was a |imted-
pur pose public forum or a non-public forum and, if it was the
former, whether AETN s reason for excluding M. Forbes can survive
scrutiny under the First Arendnent. (We agree with the District
Court that the jury's finding that the exclusion was not vi ewpoi nt -
based is fatal to M. Forbes's case if the debate was a non-public
forum) That this is the major issue in the case becane clear at
oral argunent. Counsel for defendants, citing Bose Corp. V.
Consuner's Union, 466 U. S. 485 (1984), argued that the i ssue of how
to characterize the forum was properly decided by the judge.
Certain First Anmendnent issues, he asserted, are for the Court, not
the jury, and are then subject to de novo review on appeal .

M. Forbes also argues that the District Court erred in
refusing to submt the issue of punitive damages to the jury. W
believe the District Court acted correctly in this regard. There
was no substantial evidence of malice or other outrageous conduct
on the part of these defendants. Therefore, there would have been
no basis for an award of punitive damages, and such an award, if
returned by the jury, would have to be set aside for |ack of
sufficient evidence.
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W are not sure that Bose holds that all First Amendnent
i ssues of fact are to be decided by the court instead of the jury
in cases otherwise triable to a jury under the Seventh Anmendnent.
This is an action at |law for danages, a tinely demand for jury
trial was made, and a jury was properly enpaneled. Certain issues
of historical fact -- for exanple, whether Forbes was excl uded from
t he debate because of hostility to his opinions -- are certainly
for the jury, assum ng that the evidence was in sufficient conflict
to allow reasonable jurors to go either way. Thus, the issues
covered by the special interrogatories put tothe jury in this case
were correctly treated as jury issues, and we do not understand
def endants to argue ot herw se.

By contrast, the question of what exactly the forum was in
this case, whether it was a non-public forumor a limted public
forum is a different sort of issue. It is a m xed question of |aw
and fact, as to which the answer is obtained by applying |ega
principles to facts. W do not understand the historical facts --
for exanple, who set up the debate, who was invited to attend, who
was excluded, and the like -- to be in dispute. |If defendants, by
citing Bose, are asserting that such issues are never to be
submitted to juries, we are not convinced. Bose has to do with the
reviewi ng or appellate function in First Arendnment cases. |t does
not, at least not in so many words, address the division of
functions between judge and jury at the trial |evel.

In the present case, this distinction, between the division of
functions at the trial level and the standard of review at the
appel l ate I evel, seenms to us of no practical significance. Suppose
the district court had all owed the i ssue of howto characterize the
forumto go to the jury, and suppose the jury had decided it one
way or the other. The party losing this issue would surely have
filed a notion for judgnment notw thstandi ng the verdict, now cal |l ed
a notion for judgnment as a matter of law, and the district court
woul d have ruled on the notion. In doing so, the district court
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woul d have gone through the same nental process engaged in by
appel l ate courts. It would have been exercising essentially a
reviewi ng function. And this Court, in turn, would have been bound
to apply the Bose approach on appeal .

The Suprene Court's opinion in Bose holds that appellate
courts nmust "conduct an i ndependent revi ew of the evidence on .
di spositive constitutional issue[s]"” in First Anendnent cases. 466
U.S. at 508. Bose was a bench-tried case, but the opinion clearly
i ndicates that the sanme appell ate standard applies in cases tried
to juries:

: The rul e of independent review assigns
to judges a constitutional responsibility that
cannot be delegated to the trier of fact,
whet her the factfinding function be perforned
inthe particular case by a jury or by a trial

j udge.
I d. at 501. In short, "First Anendment guestions of
‘constitutional fact' conpel this Court's de novo review." |d. at
508-09 n.27. Qur recent opinionin Families Achieving | ndependence
and Respect v. Nebraska Departnent of Social Services, F. 3d
: , 1996 WL 426147 *3 (8th Cr., July 31, 1996), reaches
t he sane concl usion: "[Where . . . constitutional issues [in

First Amendnment cases] present m xed questions of |aw and fact, our
review is de novo."

W have a conplete record before us on the public-forum
guestion, and we have the holding of the District Court on that
i ssue. W now proceed to exercise our constitutional duty to
conduct an i ndependent review.

As an initial matter, we nust determ ne whether the forum at
issue is the television station, AETN, or the Third D strict

congressi onal debate. At oral argunent and throughout its brief,
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AETN contends that the station is the relevant forum Forbes, on
the other hand, contends that our analysis should focus on the
debat e.

The choi ce between the two foruns suggested is not a difficult

one. "In defining the forumwe [] focus[] on the access sought by
t he speaker." Cornelius v. NAACP Legal Def. & Educ. Fund, 473 U. S.
788, 801 (1985). I f the speaker seeks general access to public

property, the forumenconpasses that property. But if only limted
access is sought, we nust take a "nore tailored approach to
ascertain[] the perinmeters of a forumwthin the confines of the
government property.” [bid.

For bes sought access to the debate alone. The debate is a
particul ar program anong the numerous prograns broadcast by AETN
each day. Traditionally, when a speaker "seek[s] access to a
particul ar nmeans of communication,” it is that particularized forum
whi ch beconmes the focus of analysis. 1bid. |In keeping with that
tradition, we conclude that the debate - the nmeans of comuni cation
to which Forbes seeks access - is the relevant forumin this case.

Having identified the forum we nowturnto the nore difficult
guestion of determining its character. Forbes nmintains that by
staging the debate, AETN created a limted public forum This type
of forum has been defined as a forum "created by governnent
designation of a place or channel of comrunication for use by the
public at large for assenbly and speech, for use by certain
speakers, or for the discussion of certain subjects.” 1d. at 802.
The Suprene Court has recogni zed the existence of a limted public
forumin a nunber of instances where the State "does not itself
speak or subsidize transmttal of a nessage it favors but instead
: encourage[s] a diversity of views from private speakers.™
Rosenberger v. Rector & Visitors of Univ. of Va., 115 S. C. 2510,
2519 (1995). Exanples of limted public foruns include university
neeting facilities opened for use by registered student groups,
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Wdmar v. Vincent, 454 U S. 263 (1981), and nunicipal theaters
open to theater productions, Southeastern Pronotions, Ltd. V.
Conrad, 420 U.S. 546 (1975). See also Lehman v. Gty of Shaker
Hei ghts, 418 U. S. 298 (1974) (advertising space on public bus held
to bealimted public forumfor conmercial advertising); Healy v.
Janes, 408 U. S. 169 (1972) (public college's recognition of student
political groups created a |limted public forum.

A non-public forum by contrast, is "[p]Jublic property which
is not by tradition or designation a forumfor public comunication
: ." Perry Educ. Assn. v. Perry Local Educators' Assn., 460
US 37, 46 (1983). A non-public forum is not necessarily
transfornmed into a public or limted public forumeven though the

State engages in a practice of "selective access,” by "allowing]
sonme organizations . . . to use the facilities.” 1d. at 47.
Capi tol Square Revi ew and Advisory Bd. v. Pinette, 115 S. C. 2440,
2446 (1995) (forum is nonpublic when "reserved for specific
official uses"). In Perry, the Suprene Court held that a public
school's internal mail system was a non-public forum even though

officials had allowed some comunity organizations to use the
system Perry, 460 U. S. at 47 (finding no evidence that "perm ssion

ha[d] been granted as a matter of course to all,"” the Court
concluded that "selective access does not transform governnment
property into a public forum"). Simlarly, in Cornelius, the

Suprene Court held that the Conbined Federal Canpaign (CFC), an
annual charitabl e-fundraising drive adm nistered by the Ofice of
Per sonnel Managenent, was a non-public forum As it didin Perry,
the Court reasoned that "selective access [to charities],
unsupported by evi dence of a purposeful designation for public use,
[did] not create a public forum™ Cornelius, 473 U. S. at 805.

There is no bright Iine or objective test for determ ning the
character of the forum W can say wthout reservation, however,
that the forumin this case, the debate, is alimted public forum
Just as the university in Wdnmar created a limted public forum by
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opening its facilities to regi stered student groups for expressive
speech, AETN, by staging the debate, opened its facilities to a
particular group -- candidates running for the Third D strict
Congressi onal seat. The debate may be readily distinguished from
the foruns at issue in Cornelius and Perry. In Cornelius, it was
clear that the CFC was not created "for purposes of providing a
forum for expressive activity." 1lbid. The expression mde by
giving noney to charity was nerely incidental to the purpose for
whi ch the forum was opened -- "to mnimze the disruption to the
wor kpl ace that had resulted from unlimted ad hoc solicitation
activities by |l essening the anmount of expressive activity occurring
on federal property.” lbid. Likewise, the forumin Perry, the
school's internal mail system was designed solely for expression
relating to school business. Access to the systemwas granted to
groups on an individual basis and was not "granted as a matter of
course" to any particular group. The debate staged by AETN, on the
ot her hand, was staged in order for the candi dates to express their
Vi ews on canpai gn i ssues.

The debate was surely a place opened by the governnent for a
l[imted class of speakers. What was that class? Was it all
candi dates for Congress legally qualified to appear on the ball ot,
or was it sinply the Republican and Denocratic candi dates? The
|atter answer, which essentially is the position espoused by
def endants, is not supportable either as a matter of |aw or |ogic.
Surely governnent cannot, sinply by its own ipse dixit, define a

cl ass of speakers so as to exclude a person who would naturally be
expected to be a nenber of the class on no basis other than party
affiliation. It nust be enphasized that we are dealing here with
political speech by legally qualified candi dates, a subject matter
at the very core of the First Amendnent, and that excl usion of one
such speaker has the effect of a prior restraint - it keeps his
views fromthe public on the occasion in question.

The real issue, we think, is the legal sufficiency of the
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reason given for the exclusion. |[|f AETN had considered M. Forbes
a viabl e candidate, it would, by its own account, have included him
in the debate. There is nothing about being a Denbcrat or a
Republican, a priori, that is relevant here. Rather, AETN s point
is that M. Forbes, in the opinion of the network, had no chance to
Wi n. It therefore decided that its viewers should not hear M.
Forbes's opinions as part of the debate involving the other
candi dates qualified to appear on the ballot.

We do not think that AETN s opi nion on such a debatable matter
as the political viability of a candidate for Congress nore than
two nonths in advance of the el ection can be a sufficient basis for

narrowing the channels of public discourse. AETN itself
characterizes the criteria it used as follows: "Whil e these
criteria can to sone extent be considered as objective, ultimtely
their use is essentially subjective.”" Brief for Appellees 30. 1In

a sense, the State of Arkansas had already, by statute, defined
political viability. M. Forbes had gathered enough signhatures to
appear on the ballot. So far as the law was concerned, he had
equal status with the Republican nonminee and the Denocratic
nom nee. \Whether he was viable was, ultimately, a judgnent to be
made by the people of the Third Congressional District, not by
of ficials of the governnment in charge of channel s of comuni cati on.

We have no doubt that the decision as to political viability
is exactly the kind of journalistic judgnent routinely made by
newspeople. W also believe that the judgnment in this case was
made in good faith. But a crucial fact here is that the people
making this judgnment were not ordinary journalists: they were
enpl oyees of governnent. The First Anmendnent exists to protect
i ndi vi dual s, not government. The question of political viability
is, indeed, so subjective, so arguabl e, so susceptible of variation
in individual opinion, as to provide no secure basis for the
exerci se of governnental power consistent with the First Anendnent.
Compare Families Achieving |Independence and Respect v. Nebraska
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Departnent of Social Services, supra, F. 3d at , 1996 WL

426147 *3-4 (vague standard cannot justify exclusion even from a
non-public forun). If M. Forbes can be excluded today, a
Republican or a Denocrat who is believed to have no chance of
success could be excluded tonorrow. It is worth noting that M.
Forbes hinsel f received the nost votes in the preferential primary
for the Republican nom nation for Lieutenant Governor in 1990. (He
was defeated in a run-off primary.) To give just one nore exanpl e,
in 1958, in the Second Congressional District, awite-in candi date
who equi pped his supporters with stickers that could readily be
applied to the ballot defeated the incunmbent Denocratic Menber of
Congress, despite the fact that he began his canpaign very shortly
before the election. Political viability is a tricky concept. W
should leave it to the voters at the polls, and to t he professional
j udgnment of nongovernnental journalists. A journalist enployed by
the governnent is still a governnent enpl oyee.

In short, we hold that the reason given for excluding M.
Forbes (and we accept at face val ue defendants' proffered reason)
was not legally sufficient under the First Anmendnent. It was
nei ther conpelling nor narromy tailored. M. Forbes is entitled
to a judgnent in his favor so declaring. The only issue remnaining
to be decided is that of damages, whet her nom nal or conpensatory.

The judgnment of the District Court is reversed, and t he cause
remanded for further proceedi ngs consistent with this opinion. The
District Court is instructed to enter judgnment for the plaintiff
Forbes and agai nst the defendant Arkansas Educati onal Tel evision
Comm ssi on, and, thereafter, to enpanel a jury for the sol e purpose
of determ ning the amount of actual damages sust ai ned.

It is so ordered.
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