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RI CHARD S. ARNOLD, Chief Judge.

A jury convicted the seven defendants of various crinmes, including
interstate nurder-for-hire, 18 U. S.C. § 1958(a), arising out of a Twin
Cities-based drug conspiracy and gang rivalry. They received prison
sentences ranging from97 nonths to life. The defendants challenge their
trial, convictions, and sentences. W reject nost of these chall enges.
W agree, however, wth Chanise Lynn and Zackarrie Prado that their
interstate nmurder-for-hire convictions nust be reversed. They may well
have taken part in a nurder plot, but the governnment did not prove they
violated federal law. Finally, we remand Saunders's case for resentencing
because the nurder-for-hire plot of which he was a | eader or organi zer did
not involve five or nore "participants." US. S.G § 3Bl1.1(a).

The jury found that the defendants all participated in the drug-
dealing and strong-armtactics of a Twin Cities gang called the Shotgun
Crips. Dennell Mlone and Jernai ne Saunders were the ringleaders of the
operation. They inported cocaine from California, for re-sale in
M nnesota, through their source, Kenneth Washi ngton (who apparently remains
a fugitive). The operation included couriers who snuggled procaine (a
cutting agent used to make crack) fromCalifornia to M nnesota; underlings
who hel ped convert cocaine powder into crack; and niddl e-nen who bought
crack fromthe operation and sold it to others. And in August 1994, the
operation enpl oyed the services of Calvin "Monster" Delpit, a Los Angel es-
based hitnman, to intimdate a rival gang and conpetitor in the Twin Cities
drug narket.

We describe the evidence agai nst the individual defendants in nore
detail bel ow. For now, we will sinply summarize the case against the
Mal one/ Saunders operation. The case grew out of an investigation into the
Los Angel es Shotgun Crips' M nnesota



outreach efforts. Beginning in My 1994, governnent agents began
wi r et appi ng tel ephones used by Larry Thonmas, and they intercepted coded
conversations about drug-dealing. These conversations led the agents to
one of Thomas's customers, Tim Nelson, who agreed to cooperate with the
i nvestigation.

Thonmas' s drug source, the wiretaps reveal ed, was the Ml one/ Saunders
operation, and Thonmas owed the operation a |arge sum of nbney. On June 7,
the police observed as Thomas passed a paper bag to Mal one and Saunders
during a pre-arranged noney drop. That night, Ml one and Saunders told
Thomas he hadn't paid all the noney he owed. WMalone also tried to sel
Thomas a cellular phone, which, he suggested, would help them avoid
W r et aps. Thonmas continued to negotiate with Washi ngton and Ml one to
purchase nore drugs, but because Thomas was so far behind in his paynents,
they cut him off. Thonmas continued his relation with the operation,
t hough, wuntil md-July, when he caught on that they were being
i nvesti gat ed.

Mal one and Saunders, however, did not quit their drug-dealing
activities. That sane June, Malone was using three juveniles, including
his younger brothers, to sell drugs for him?!t And in August, the
governnment intercepted phone calls between Saunders and Washington
concerning a 15.6 kil ogram cocai ne shipnent that had been intercepted in
U ah. The calls reveal ed how Mal one had set up the shipnment and recruited
the failed courier. The calls al so suggested that at |east one other
signi ficant drug shi pnment had nmade it through to M nnesota.

That same August, the governnent |earned that Mal one and Saunders had
hired Calvin Delpit, an L.A hitman, to conme to M nnesota and kill nenbers
-- no one in particular, apparently --

Al three young nen pleaded guilty to drug-rel ated of fenses.
See United States v. DA M, 69 F.3d 542 (8th Cr. 1995).
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of the Shotgun OGrips' rival gang, the Vice Lords. On August 26, Saunders
suggested that a local maternity ward would be a good place to catch one
prospective victim (a new father) unaware. Mal one and Saunders then
arranged for guns and a driver for Delpit so he could "put sone work on
sonebody." Chani se Lynn drove Del pit around that night, and the next, but
they couldn't find anyone to kill. Delpit called Saunders to tell himthat
he and Lynn had found sone potential victins, but the victins had seen him
creeping up to do the hit and had escaped. Saunders urged Delpit to keep
trying, and agreed to send a partial paynent of $1,500 to Delpit's wife in
California. Saunders then outlined a new plan: Delpit would follow a | ead
car which would flash its brake lights to indicate vul nerable Vice Lords
nearby. The police overheard Saunders's plan and responded w th round-the-
cl ock surveillance on Delpit.

The next day, August 28, Prado called Saunders to conplain that he'd
seen Vice Lords driving by his nother's house. Saunders told Prado he'd
better kill the Vice Lords before they got himfirst. Prado suggested they
could ambush the Vice Lords that afternoon at a concert in downtown
M nneapol i s, and Saunders put Prado in touch with Delpit. Alittle later
Prado picked up Del pit, and then Mal one. The group then split up into two
cars, with Prado and Malone in the lead and Del pit follow ng by hinself.
The police, concerned that the drive-by plan was about to go off, stopped
the cars. Delpit tried to escape. He pulled his gun, pointed it at an
officer, then threw the gun away, and ran off. He was captured, and his
gun was recovered. A second gun was found in his car. WMalone and Prado
wer e rel eased because they were unarnmed. Later, the police overheard phone
conversations confirm ng that Prado, Ml one, and Del pit had been pl anning
to do a drive-by shooting when they were apprehended.

Meanwhil e, the operation's drug activities continued. A few days
| at er, Saunders sent Chanise Lynn to California to pick up



sone procai ne. Saunders asked Jai Jones, who was in Los Angeles, to help
Lynn get the procaine, and to acconpany her back to M nnesota. Jones and
Lynn arrived back in Mnnesota with two black bags. Prado net themat the
airport, dropped Lynn off at her house, and then he and Jones delivered the
procai ne to Mal one and Saunders. Wile the police were getting a warrant
to search the house where Ml one and Saunders had divided up the procaine
and were getting ready to "cook" the crack, people started |eaving the
house. The police stopped Jones and Prado, and found seven pounds of
procaine in their car. Ml one and another left next, and the police found
seven nore pounds of procaine, a scale, a clone cellular phone, and al nost
$5,000 in cash in the car. Finally, Saunders and two others left. The
police tried to stop them and, during a high-speed chase, Saunders threw
two guns and a backpack out of the car. The police eventually caught the
car, arrested Saunders, and found the guns (both | oaded). They al so found
three nore pounds of procaine and a scale in the car. The next day,
soneone turned the backpack over to the police. It contained another clone
cel lul ar phone, 1.5 kilograns of powder cocaine, wapped in a specia

fashion, just |ike the cocaine shipnent that had been intercepted in Uah

The governnent brought a fifteen-count indictnent against the
def endant s. Al but Delpit were included in Count 7, which alleged a
conspiracy to distribute crack cocaine. 21 U S.C. § 846. Delpit, Ml one,
Saunders, Lynn, and Prado were charged with interstate travel with the
intent to commit nurder-for-hire, 18 U. S.C. § 1958(a), and conspiracy to
violate 8§ 1958(a). The rest of the counts charged different defendants
with various drugs-, fraud-, and weapons-related crinmes.? Al the

2Mal one, Saunders, and Del pit were charged in Count 3 with use
of firearns in connection with a crinme of violence, 18 U S C
8 924(c)(1); Delpit was charged in Count 4 with being a felon in
possession of a firearm 18 U S . C 8 922(g)(1); Saunders was
charged in Count 5 with possession with intent to distribute
cocaine, 21 U S C 8§ 841(a)(l), in Count 6 with use of firearnms in
connection with drug trafficking, 18 U S.C. 8 924(c)(1), and in
Count 15 with obtaining cellular telephone services by fraud, 18
U S C 8§ 1029(a)(1); Ml one was charged in Counts 9 and 8 with
aiding and abetting possession with intent to distribute and
di stribution of cocaine base, 21 U . S.C. 88 841(a)(1), in Count 10
wWth using mnors in drug trafficking, 21 U S.C. 8§ 861(a)(1), and
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appel l ants but Prado

in Count 13 with obtaining cellular tel ephone services by fraud, 18
US C 8§ 1029(a)(1); Lynn was charged in Count 11 with possession
with intent to distribute cocaine base, 21 US. C § 841(a)(1l);
Mal one, Saunders, Lynn, and Thomas were charged in Count 12 with
conspiracy to engage in drug trafficking, 21 U S.C. § 846.
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were convicted on all counts against them the jury acquitted Prado on the
drug-conspiracy charge (Count 7). Mal one and Saunders received life
sentences; Del pit, 19 years; Thonas, 15 years and three nonths; Jones, nine
years and four nonths; Lynn, nine years; and Prado, eight years and one
nont h.

This is a conplicated case. Many of the defendants' clains overlap
with others'; sone argunents are raised by only one or a few W think
this opinion will be easier to follow if organized by shared clains and
argunents instead of by the individual defendants bringing them

A Sever ance

Six of the seven defendants -- all but Delpit -- insist that the
District Court should not have joined their cases with the others' and
shoul d have granted their notions to sever. The District Court found that
because "the conspiracies alleged are interconnected and enconpass each of
the individual substantive counts, joinder of the defendants and counts is
proper."® W wll reverse the District Court's denial of the severance
notions only

SOrder (Dec. 30, 1994), adopted by Menorandum and Order (Jan.
18, 1995).
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if it abused its discretion, resulting in definite prejudice. Uni ted
States v. Darden, 70 F.3d 1507, 1526 (8th Gr. 1995), cert. denied, 116 S.
Ct. 1449 (1996). In this case, the Court did not abuse its discretion, nor
have the defendants identified specific prejudice.

Under Fed. R Crim P. 8(a), offenses nmay be joined if they are of
the same or simlar character, or are based on the sanme act or transaction
or on different acts or transactions which are part of a "common schene or
plan." Defendants nmay be joined if "they are alleged to have parti ci pated
in the same act or transaction or in the sane series of acts or
transactions constituting [the] offense . . .." Fed. R Cim P. 8(b).
See Darden, 70 F.3d at 1526-27 (joi ned defendants and counts were factually
interrel ated). Inmportantly, not every defendant joined nust have
participated in every offense charged. United States v. Jones, 880 F.2d
55, 62-63 (8th Cir. 1989).

We agree with the District Court that joinder was proper in this
case. Al the defendants but Delpit were charged with the sane, underlying
drug conspiracy (Count 7), and the governnent alleged that Ml one and
Saunders hired Delpit to do a contract killing to increase their
operation's prestige and profits. It doesn't matter that Larry Thomas and
Jai Jones had nothing to do with the nurder-for-hire plot, or that Delpit
was not indicted for the drug conspiracy. As the District Court observed,
when violence is part of the conspiracy's nodus operandi, "charges stenm ng

fromthat violence are properly joined with the conspiracy charges, even
if not all nmenbers of the conspiracy participated in the violence."*

Even when Rule 8(a) permts joinder, a trial court may order separate
trials on different counts, or sever certain defendants

“Menmor andum and Order, at p. 4 (Jan. 18, 1995).
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cases from others', to protect defendants' fair-trial rights. Fed. R
Oim P. 14; Darden, 70 F.3d at 1527. W read Rules 8 and 14 in favor of
j oi nder. Id. at 1528 ("[A] joint trial “gives the jury the best
perspective on all of the evidence and therefore increases the likelihood
of a correct outcone.'"); Zafiro v. United States, 506 U S. 534, 537 (1993)
(joint trials "avoid[] the scandal and inequity of inconsistent verdicts").

The presunption agai nst severing properly joined cases is strong. It is
not enough that a defendant thinks his chances for acquittal would be
better in a separate trial, Zafiro, 506 U S at 540. See Hollins v. Dept.
of Corrections, 969 F.2d 606, 608 (8th Gr. 1992) (noting "heavy burden").

Saunders conpl ai ns because Delpit told the jury that he was a drug
dealer -- not a killer -- and that he canme to the Twin Cities to broker
drug deals. True, Delpit's defense did not put Saunders and the others in
the best |ight. But co-defendants are often hostile to one another, and
one will try frequently to "point the finger," to shift the blane, or to
save hinself at the expense of the other. "Antagonistic" defenses require

n

severance only when there is a danger that the jury will unjustifiably
infer that this conflict alone denonstrates that both are guilty.'" United
States v. De luna, 763 F.2d 897, 921 (8th Cr.) (citation omtted)
(enmphasi s added), cert. denied, 474 U. S. 980 (1985); see also zZafiro, 506
U S. at 538-41; Darden, 70 F.3d at 1526. That danger was not present in

this case.

The sel f-described "mnor players" -- Thomas, Prado, Jones, and Lynn
-- argue that they were prejudiced by the extra courtroom security, the
gang affiliations and disruptive courtroom behavi or of sone defendants, the
spillover taint of the nmurder-for-hire charges and the evidence relating
to those charges, and by publicity and paranoia about "black gang-crine"
inthe Twin Gties. W reject all these clains. Severance is not required
nerely because evidence which is adnissible only against sone defendants
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may be damaging to others, United States v. Blum 65 F.3d 1436, 1444 (8th
CGr. 1995), cert. denied, 116 S. C. 824 (1996); or because co-defendants
engage in disrespectful behavior in court, cf. United States v. Garrett,
961 F.2d 743, 745-46 (8th Cir. 1992) (odd and disruptive behavior of co-
def endant's counsel was not so prejudicial as to require severance); or

because the joint trial requires enhanced courtroom security. See Blum
65 F.3d at 1444, Nor is it enough for a defendant to claim as Larry
Thonmas does here, that he needed a separate trial to call a co-defendant
as a witness. He nust show (and he has not) that it is likely his co-
def endant actually woul d have testified and that this testi nony woul d have
been excul patory. United States v. Anthony, 565 F.2d 533, 538 (8th Gir.
1977), cert. denied, 434 U S. 1079 (1978).

The Suprene Court has nmade it clear that the risk of prejudice posed
by joint trials is best cured by careful and thorough jury instructions
like those given by the District Court in this case. See Zafiro, 506 U.S.
at 540-41. The District Court repeatedly instructed the jury -- using an
instruction drafted by the defense -- that the nurder-for-hire evi dence was
adm ssi bl e only agai nst the defendants charged with interstate nurder-for-
hire. The jury acquitted Prado and one other defendant on the drug-
conspiracy charge, which shows they were able to separate out the drug-
rel ated evidence fromthe murder-related evidence. See United States v.
Jackson, 64 F.3d 1213, 1217 (8th Cir. 1995), cert. denied, 116 S. C. 966
(1996). The evidence sinply does not support Thomas's charge that the jury

saw and judged the defendants as a "nine-headed nonster."

A defendant nust show actual prejudice before we will reverse a
denial of a notion for severance. None of the defendants has nade such a
showi ng, and the District Court did not abuse its discretion. W think the
Court did a good job managing this very difficult case. In re-affirmng
the law s preference for joint trials, we do not endorse gquilt by
associ ation. Instead, we
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presunme, as we nust, that juries can and do follow instructions
conscientiously, evaluate evidence carefully, and judge defendants
i ndi vidually.

B. Sergeant Murphy's Interpretation of the Coded Conversations

The governnent's investigation and prosecution depended heavily on
Wi r et apped tel ephone conversations; about 100 of these conversations were

introduced at trial. These conversations were tricky for at |east three
reasons. First, many of the speakers used slang, or street jargon (e.qg.
"straps" for "guns" and "nix" for "procaine"). Second, many of the
conversations were in code (e.qg., "let's go play ball" for "let's do a
cocaine deal"). Third, the speakers often stuck the syllable "iz" in the
m ddl e of words, resulting in a kind of "pig latin" (e.qg., "kiz-ar" neans
"car," and "shi z-ootin" neans "shooting").

Sergeant James Murphy prepared transcripts of the wiretap evidence
with translations of the "pig latin" words in brackets and, at trial, he
identified nost of the taped conversations. He also gave the jury his
opi ni on about the neaning of certain code words and slang terns. Lynn,
Del pit, Jones, and Saunders argue that Sergeant Mirphy's testinbny went
beyond interpretation to speculative, prejudicial, testinobny. As Jones
puts it, Sergeant Mirphy's explanations and translations were only his
opi nions that the defendants were guilty. The defendants al so insist that
Sergeant Murphy's testinony was unnecessary, because the jury could easily
have interpreted the tapes on its own, and they contend that the District
Court conmmitted reversible error by allowing the testinony. W disagree.

Saunders cites the followi ng exchange as an exanple of Sergeant

Mur phy' s all egedly over-creative interpretation

[ Thonmas' s Voi ce]: "You at | east have a shade over sone
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not herf *****  pman! "

Sergeant Murphy interpreted this statenent:

| don't believe he liked . . . having to neet out
in the open |ike that.

Del pit provi des anot her exanpl e:

[ Saunders' s Voi ce] The ni**** got ny, um | can't really even
like et ah, him handle his business cuz I
can't get to no straps. He got like two of ny
straps. You know what |'m sayi ng?

Sergeant Miurphy, when asked what this neant, said:

Dennel | Mal one has two of Jernmai ne Saunders' guns.
He can't let Mnster go out and take care of the
busi ness that he was up there for[,] to shoot sone
Vi ce Lords.

A third exanple: Saunders said, on tape, "He was fittin to liz-iz-iz-ay
sonme down." Sergeant Mirphy testified that to "lay sone down" neant to
kill someone. And when asked whom Saunders was tal ki ng about, Sergeant
Mur phy said, "The Vice Lords."

It is well established that experts may help the jury with the
neani ng of jargon and codewords. See, e.g., United States v. Lowe, 9 F.3d
43, 47 (8th Cir. 1993), cert. denied, 510 U. S. 1181 (1994). There is no
nore reason to expect unassisted jurors to understand drug deal ers' cryptic

slang than antitrust theory or asbestosis. See United States v. Scavo, 593
F.2d 837, 844 (8th Cr. 1979) (ganbling conversations which were "virtually
i nconprehensible to the laynman, are fraught with neaning to a person

famliar with ganbling enterprises"). We have no doubt that Sergeant
Mirphy is an "expert" or that he was able to assist the District Court and
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expl ain the defendants' slang to the jury. The argunent that Mirphy was
unqual i fi ed because he | acks degrees or advanced training in the field is
silly. Sergeant Murphy has | earned drug deal ers' jargon through nearly 30
years of on-the-job experience, the best education there is for this type
of thing. See United States v. Hoffrman, 832 F.2d 1299, 1310 (1st Gir.
1987) ("[H ard-core drug trafficking scarcely lends itself to ivied halls.

In a rough-and-ready field such as this, experience is likely the best
teacher.") And, after reviewi ng many of the wiretapped conversations, we
cannot agree with the defendants that the tapes were so clear that Sergeant
Mur phy' s testinony was unnecessary.?®

That said, we agree that Sergeant Mirphy appears on occasion to have
gone beyond nerely translating straightforward terns. But even if the
Sergeant's testinony did, at tinmes, "go [ ] beyond the plain neaning of the
recorded conversation[s]," we nust still decide whether there is a
"significant possibility" that this testinony had a "substantial inpact on
the jury." United States v. Sanchez-Sotelo, 8 F.3d 202, 210-211 (5th Gir.
1993) (agent's testinmony went beyond the plain neaning of the recorded

conversation, but jury could have inferred the defendant's guilt from ot her
evidence), cert. denied, 114 S. Ct. 1410 (1994). W are sure it did not.
Sergeant Murphy's occasional elaborations referred to or were supported by

ot her evidence. For exanple, when Sergeant Mirphy testified that "Mnster"

was in tow to "shoot sone Vice Lords," this testinony was based on ot her
recorded conversations, also in evidence, about Delpit's having been
recruited to kill Vice Lords. See United States v. Fregoso, 60 F.3d 1314,
1328 (8th Gr. 1995) (defendant failed to prove prejudi ce because expert's

testi nony about drug smnuggling was

°It appears the defendants don't really believe this either.
Prado's brief notes that Sergeant Murphy had to interpret
"Saunder sease," a "conbi nation of hybrid pig latin and street slang
which is difficult to understand until one is accustoned to it."
Jones concedes as nmuch in his brief as well.
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simlar in kind to other evidence).

The District Court instructed the jury that it was not bound by the
opi nion of any expert. See United States v. Daniels, 723 F.2d 31, 33 (8th
CGr. 1983) (any possibility of undue prejudice fromexpert's interpretation

of ganbling jargon was renoved by trial court's careful instructions)
(citing Scavo, 593 F.2d at 844). 1In fact, Delpit brought in an expert of
his own to dispute sone of Sergeant Mirphy's interpretations. W are
confident that Sergeant Mirphy's occasionally expansive translations --
which were, again, grounded in other evidence -- did not have a
"substantial inpact" on the jury. See Sanchez-Sotelo, supra; Uiited States
v. Carrazana, 921 F.2d 1557, 1568 (11th Cr.) (any error in expert's
interpretation of defendants' slang was harm ess), cert. denied, 502 U.S.
865 (1991); cf. United States v. Dicker, 853 F.2d 1103, 1110-11 (3d Gir.
1988) (where recorded conversations were perfectly clear, and expert's

testinony repeatedly supplenented the conversations, testinony was
prejudicial and required a newtrial).

C. Oher Evidence |ssues

Several defendants raise other evidence-related clains. W will not
overturn a trial court's decision concerning the adnm ssibility of evidence
absent abuse of discretion. See, e.d., United States v. Roulette, 75 F.3d
418, 423 (8th Cr. 1996).

1. Del pit's Prior Felony Convictions

Calvin Del pit was charged, in Count 4 of the indictnent, with being
a felon in possession of a firearm 18 U S.C. 8§ 922(g)(1). The prior
felonies alleged were credit-card fraud and rape. Delpit offered to
stipulate to the existence and nunber of prior felonies, but the governnent
decl i ned. Del pit therefore decided to plead guilty to the felon-in-
possession count. He now clains "[h]e had
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no ot her choice" and argues that the District Court abused its discretion
by not ordering the governnent to stipulate to his prior offenses or
granting his notions to sever or to strike.

As Delpit candidly admts, "the governnent is not bound by . . . an
offer to stipulate and . . . it is not error to allow the governnent to
i ntroduce nore than one conviction in a case where only a single conviction
is necessary . . .." United States v. Grner, 32 F.3d 1305, 1311 (8th Grr.
1994), cert. denied, 115 S. C. 1366 (1995). He argues, though, that the
Court did not adequately consider the danger his prior rape conviction

posed to his chances for an inpartial verdict on the nurder-for-hire
charges. In Delpit's view, the Court "forced" Delpit to choose between an
unfair trial on all the charges against himand giving up his jury-trial
right on the felon-in-possession count.

Del pit decided it was in his best interest to plead guilty instead
of going to trial. No doubt, this was a difficult decision, but it was no
different fromthe hard choi ces nade by thousands of defendants every day.
Perhaps, in an extraordinary case, a trial court's allow ng the governnent
to refuse to stipulate to a prior conviction would create such clear and
conpel ling prejudice as to be an abuse of discretion, see United States v.
Brut on, 647 F.2d 818, 825 (8th Cr.) ("[A] case might be inmagi ned where
proof of a plurality of convictions would be prejudicial . . .."), cert.
deni ed, 454 U S. 868 (1981); Romano v. klahomm, 114 S. C. 2004, 2013
(1994) (O Connor, J., concurring) ("It may well have been better practice

for the State to agree to accept petitioner's stipulation offer . . .."),
but this is not such a case.®

°Del pit's reliance on United States v. Poore, 594 F.2d 39 (4th
Cr. 1979), is msplaced. 1In Poore, the governnent accepted the
def endant's stipul ation. Id. at 40-41. The court held that,
because the governnment accepted the stipulation, the district court
erred by not redacting references to the stipulated offense from
the indictnent. Poore has nothing to do wth whether the
government nust accept a defendant's offer to stipulate. See
Poore, 594 F.2d at 41 (noting that government "is not required to
accept defendant's proffered general stipulation of conviction of
felony . . . in lieu of offering proof thereon") (citing United
States v. Smth, 520 F.2d 544, 548 (8th Cr. 1975), cert. denied,
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2. Del pit's N cknane

Delpit's unfortunate nicknane is "Mnster." Before trial, he noved
to strike this nicknanme fromthe indictment. The District Court denied
this notion, correctly noting that "the use of this nane is necessary to
fully identify . . . Delpit." Delpit nowclains he was denied a fair tria
because the governnent's "continued and repeated reference to his nicknane
was tantanount to testinony about his character . . .." W disagree. In
sone cases, the use of a defendant's irrelevant nicknane to suggest his bad
character or unsavory proclivities may be prejudicial, see, e.qg., United
States v. Wllians, 739 F.2d 297, 299-300 (7th Gr. 1984), but this is not
such a case. There was no way for the jury to avoid hearing Delpit's

ni ckname, because he was referred to in the wiretaps al nost exclusively as
"Monster."

3. Mention of Murdered Police Oficers

In one taped phone call, Saunders and Ml one di scussed how Mal one,
Del pit, and Prado were stopped by the police on their way to do a drive-by
shooting. Malone conpl ai ned that the officers who stopped themhad their
badge nunbers covered with black tape. He said the tape was on the badges
because of the "two cl owns" (police officers) who "got snoked over on the
other side of town." WMalone also said the officers had harassed him and
that he was going to tell his lawer that the officers had hidden their
badge nunbers. When this tape was played at trial, Sergeant Murphy
explained that the officers had small black ribbons on their badges
honoring two officers who had been killed recently in the |ine of duty.
Prado

429 U.S. 925 (1976)).
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and Jones now argue that the District Court abused its discretion by
all owi ng Sergeant Mirphy to explain the ribbons. They claim that the
mention of the two dead police officers was far nore prejudicial than
probative. Jones says that he was particularly prejudiced because he had
nothing to do with the nurder-for-hire plot. W disagree. Even if the
reference to the murdered officers as "clowns" could have reflected badly
on Mal one and Saunders, we believe this isolated incident did not prejudice
Prado or Jones.

4, Co-conspirators' Statenents

Dennel | Ml one states that the District Court abused its discretion
in admtting statements by his co-conspirators. This claimis poorly
devel oped; it appears Malone is sinply restating his argunent that his
trial should have been severed fromhis co-defendants'. He suggests that
"because there were nultiple conspiraci es" (which, he argues, should have
been tried separately) "the trial court should have been nore scrupul ous
in determining the adnm ssibility of what would ot herwi se be hearsay and
gi ve neani ngful cautionary instructions." W do not know which statenents
Mal one is objecting to; he identifies none. W can only note, once again,
that, as Malone adnits, the District Court was careful to instruct the jury
that certain evidence was adnissible only on the nurder-for-hire counts,
or agai nst the nurder-for-hire defendants, and not on the drug counts.

5. @uns Evi dence

Jai Jones contends he was denied a fair trial because the District
Court adnmitted various guns into evidence, guns which had nothing to do
with the case against him True, guns were adnitted into evidence which
had nothing to do with Jones, but the governnent never argued ot herwi se.
And just because the guns were not relevant to the charges agai nst Jones
does not nean they were not admi ssible against his co-defendants. It is
a sinple fact of
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joint trials that sone evidence is relevant to and adni ssi bl e against only

sone defendants. The proper response is to instruct the jury, as the
District Court did in this case, that the evidence -- here, the guns -- is
adm ssi bl e agai nst sone defendants but not others. |n any event, Jones has

not proved, or even alleged with specificity, any prejudice, so there was
no abuse of discretion

D. Use of Transcript in Jury Deliberations

Jermai ne Saunders argues that the District Court abused its
discretion by allowing the jury to use transcripts of the wiretapped
conversations during trial and deliberations. First, Saunders conpl ains
that the governnent did not give the defendants enough tine to eval uate the
transcripts to insure their accuracy. Next, he says that the transcripts
were not "objectively verifiable" translations of the recordings; instead,
they included the governnent's "prefabricated subjective interpretations
of conversations that were recorded in English." Saunders also insists
that there was no need for the transcripts, because the tapes thensel ves
were clear and audible, and the speakers were identified in Sergeant
Mirphy's testinony. See United States v. MMIlan, 508 F.2d 101, 105 (8th
Cir. 1974) ("[T]he need for . . . transcripts is generally caused by two

circunmstances: inaudibility of portions of the tape . . . or the need to
identify the speakers."), cert. denied, 421 U S. 916 (1975). |In Saunders's
view, the transcripts distorted, and distracted the jury's attention from

the real evidence -- the tapes thensel ves.

It is well settled that the jury nmay use transcripts of wretapped
conversations during trial and deliberations. See United States v. Byrne,
83 F.3d 984, 990 (8th Cir. 1996); United States v. Riascos, 944 F.2d 442,
443-44 (8th Cr. 1991); McMIlan, supra. Saunders has not identified any
particular inaccuracies in the transcripts. It was not "inaccurate" for

the governnent to include, in brackets, translations of the "pig latinisns"
on the
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tape (i.e., to take out the "iz" syllable, when appropriate). W also note
that the defense | awers prepared transcripts of their own, which were al so
given to the jury. For all we know, the jury never even |ooked at the
governnent's transcripts, only at the defendants'. Most inportantly, the
District Court instructed the jury, diligently and repeatedly, as it was
required to do, that the tapes thenselves, not the transcripts, were
evi dence. See United States v. Foster, 815 F.2d 1200, 1203 (8th Cr.
1987). W assune the jury did as it was told.

E. Jury Instructions

Chani se Lynn and Dennell Ml one object to the District Court's
r easonabl e-doubt instruction, and Jai Jones and Mal one contend that the
District Court should have given a multiple-conspiracy instruction. W
reject both these clains.

1. Reasonabl e- Doubt I nstruction

The District Court instructed the jury as foll ows:

Reasonabl e doubt is a doubt based on reason and
commbn sense and not the nere possibility of
i nnocence. A reasonabl e doubt is the kind of doubt
that would nmake a reasonable person hesitate to
act .

Proof beyond a reasonabl e doubt, therefore, nust be
proof of such a convincing character that a
reasonabl e person would not hesitate to rely and
act upon it in the nost inportant of his or her own
affairs. However, proof beyond a reasonabl e doubt
does not nean proof beyond all possible doubt.

Lynn and Mal one object to the "nere possibility of innocence" |anguage.
Lynn argues that the reasonable-doubt instruction "misdefined the
governnent's burden" by suggesting a "nore likely than not," or "clear and
convincing," rather than a "beyond a
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reasonabl e doubt,"” standard of proof. Mualone raises simlar objections.

The "beyond a reasonabl e doubt" standard is a bedrock due-process
requi renment, but, like npbst constitutional standards, it does not cone in
a ready-nmade package. See Victor v. Nebraska, 114 S.Ct. 1239, 1243 (1994)
("[T] he Constitution does not require that any particular formof words be

used in advising the jury of the governnent's burden of proof.") W have
repeatedly rejected challenges to the "nere possibility of doubt" |anguage
used in this case. See United States v. Simms, 18 F.3d 588, 593 (8th Cir.
1994); United States v. Mabry, 3 F.3d 244, 249 (8th Gr. 1993), cert.
denied, 114 S. C. 1403 (1994); see also Victor, 114 S. C. at 1248-49

(rejecting challenge to "not a nere possible doubt" |anguage). The
instruction used in this case strikes us as a hel pful and accurate way of
comuni cating the correct standard of proof to the jurors. After all, it

is possible to have doubts that are not reasonabl e.

2. Mul ti pl e- Conspiracy |nstruction

Jones and Malone insist that there were three drug conspiracies
involved in this case, and that the District Court erred in refusing to
give a multiple-conspiracy instruction. There may have been conmmon actors,
he argues, but there were several separate crininal agreenents. Ml one
urges a simlar argunent. A trial court should give a nultiple-conspiracy
i nstruction when, and only when, the evidence supports it. United States
v. Jackson, 67 F.3d 1359, 1367 (8th Cir. 1995), cert. denied, 116 S. C
1684 (1996).

The Mal one/ Saunders operation involved several players with different
tasks, but Jones and Malone point to no evidence that undercuts the
governnment's theory that these players and tasks were part of a single
conspiracy, the one charged in Count 7. See
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United States v. Cabbell, 35 F.3d 1255, 1262 (8th Cr. 1994) (although

“various defendants entered the conspiracy at different tines and
performed different functions, the conspiracy had one crimnal objective:
to sell large quantities . . . [of] drugs'"); United States v. Lucht, 18

F.3d 541, 553 (8th Cir.) (separate transactions do not prove separate
conspiracies), cert. denied, 115 S. C. 363 (1994). There was no need for

a multiple-conspiracy instruction.

E. Sufficiency of the Evidence: Interstate Miurder-for-Hire

Saunders, Thomas, Prado, Jones, and Lynn all claimthat the evidence
was insufficient to support their convictions. |In this Part, we discuss
only Saunders's, Lynn's, and Prado's challenges to their nurder-for-hire
convictions (Counts 1 and 2); we discuss the other sufficiency-of-the-
evidence argunents in Part G infra. As the defendants are well aware, it
is hard to win on an insufficiency claim they nmust show that no
reasonable jury could have found them guilty beyond a reasonabl e doubt.
We review and interpret the evidence in the light nost favorable to the
jury's verdict. See United States v. Horne, 4 F.3d 579, 587, 589 (8th Gr.
1993), cert. denied, 510 U S. 1138 (1994).

The defendants face long prison terns. Although we will not recite
all the evidence introduced at trial, we have reviewed that evidence
closely and given careful consideration to the defendants' argunents. For
the reasons outlined below, we affirm the convictions of Jai Jones,
Jernmai ne Saunders, and Larry Thomas. W also affirm Chanise Lynn's
possession-with-intent-to-distribute conviction. W reverse Lynn's and
Zackarrie Prado's nurder-for-hire convictions. Lynn and Prado may well
have ai ded and abetted an attenpted nmurder, and conspired to commt nurder
but these are not federal crines.

Qur Constitution is a charter for a federal governnent of
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limted powers, and under this charter the "States possess primary

authority for defining and enforcing the crininal law." Engle v. |saac,
456 U.S. 107, 128 (1982). But the Constitution gives Congress the power
to regulate interstate commerce, US. Const., Art. |, 8 8, cl. 3, and

8§ 1958(a), which outlaws interstate nmurder-for-hire, is unquestionably a
valid exercise of this power. Section 1958(a) provides:

Whoever travels in or causes another (including the
intended victim to travel in interstate or foreign
commerce, or uses or causes another (including the
intended victim to use the mail or any facility in
interstate or foreign comerce, with intent that a
nmurder be committed . . . as consideration for the
receipt of, or as consideration for a pronise or
agreement to pay, anything of pecuniary val ue . .
[is guilty of a crinme against the United States].

So, to convict the defendants under this statute, the government had to
prove that they (1) travelled or caused another to travel in interstate
commerce, (2) with the intent that a nurder be committed, (3) for hire
United States v. MQuire, 45 F. 3d 1177, 1186 (8th Cir.), cert. denied, 115
S. Ct. 2558 (1995). One can also be convicted, of course, for conspiring

or aiding and abetting in connection with this offense.

This statute is relatively straightforward, both in what it prohibits
and in what it does not reach. It does not prohibit nurder or attenpted
murder. Instead, it outlaws using interstate-comerce facilities with the
intent that nurder-for-hire be committed. Once the interstate-comerce
facility is used with the required intent the crine is conplete. One who
travels or causes another to travel in interstate comerce with the
necessary
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mur derous intent need not do anything else to violate the statute.” See
MQiire, 45 F.3d at 1186-87. It is clear, noreover, that a defendant can
violate § 1958(a) without actually hurting or killing anyone, because the
statute provides for enhanced puni shnent when death or injury results from
the defendant's violation of the statute.® |If there were any doubt, it
woul d be dispelled by the clear |egislative history:

The gist of the offense is the travel in interstate
conmerce or the use of the facilities of interstate
commerce or of the mails with the requisite intent
and the offense is conplete whether or not the
nurder is carried out or even attenpted.

S. Rep. No. 225, 98th Cong., 2d Sess. 306 (1984), reprinted in,

"Conpare 8§ 1958(a) with the Travel Act, 18 U.S.C. § 1952(a),
whi ch provides in part:

(a) Wioever travels ininterstate or foreign comrerce or uses the
mail or any facility in interstate or foreign commerce, with intent
to--
(1) distribute the proceeds of any unlawful activity; or
(2) commt any crime of violence to further any unlawf ul
activity; or
(3) otherwise pronote, manage, establish, carry on, or
facilitate the pronotion, managenent, establishnent, or
carrying on, of any unlawful activity,

and thereafter perforns or attenpts to perform-

(A) an act described in paragraph (1) or (3) [shall be
puni shed]; or

(B) an act described in paragraph (2) [shall be
puni shed] .

(enphasi s added).

8" [Whoever violates the statute] shall be fined under this
title or inprisoned for not nore than ten years, or both; and if
personal injury results, shall be fined under this title and
i nprisoned for not nore than twenty years, or both; and if death
results, shall be punished by death or life inprisonnment, or shal
be fined not nore than $250, 000, or both." 18 U S.C. § 1958(a).
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1984 U.S.C. Cong. & Admin. News 3182, 3485.

1. Jer mai ne Saunders

To convict Saunders of violating 8§ 1958(a), the governnent had to
prove that (1) Saunders caused Delpit to travel in interstate comrerce, (2)
he or Delpit intended that a murder be conmtted in violation of Mnnesota
law, and (3) the murder was to be commtted for hire. MQiire, 45 F.3d at
1186. Saunders insists he was across town the day Del pit, Ml one, and
Prado were plotting the drive-by shooting, and that the governnent's theory
of his role in the plot is based "solely and exclusively on Sgt. Mirphy's
interpretation of several telephone conversations.” |n our view, though
Sgt. Murphy's testinony provided anpl e evidence agai nst Saunders. Saunders
recruited Delpit to cone to Mnnesota and kill Vice Lords; he was the one
to whom Delpit reported after his failed hit; he told Delpit to keep
trying, and agreed to send Delpit's wife a partial paynent of $1,500; and
he organi zed the August 28 two-car assassination plan. |t does not matter
whet her he was "across town" when the nurder was to take place. A
reasonabl e jury could have found that he caused Delpit to travel, with the
intent that Del pit would commit rurder-for-hire, and al so that he conspired
to violate § 1958(a).

2. Chani se Lynn

Ms. Lynn hel ped Del pit, at Saunders's request, seek out Vice Lords
to kill. By this point, though, the 8 1958(a) violation was conplete.?®
Mal one and Saunders had already caused Delpit to travel, and Del pit had
already travelled, with the requisite intent that a nurder-for-hire be
commtted. The governnent insists that

°The evi dence suggested that Delpit had arrived in the Twin
Cties by August 24, and that Chanise Lynn was recruited as
Del pit's driver on August 26 and 27.
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"[t]he attenpted nurder-for-hire and the rel ated conspiracy continued for
anot her week and Lynn played an integral role in it," but that does not
matter. Section 1958(a) is not a nurder statute; it is a carefully-drafted
federal crimnal |aw of constitutionally linmted scope.

Because the crinme was conplete when Delpit arrived in Mnnesota, Lynn
did not--she could not--aid or abet the crine's perpetrators. |f anything,
she was an accessory after the fact (for which she was not charged). As
Chi ef Judge Posner noted recently, Judge Learned Hand's "canonical"

definition of aiding and abetting requires "not only that the defendant
have aided his principal to commt a crinme but also that he have wanted the
principal to succeed in committing it. Gbviously this rules out
cases in which the defendant was a nere acconplice after the fact "
United States v. Ortega, 44 F.3d 505, 507 (7th Cir. 1995) (citing United
States v. Peoni, 100 F.2d 401, 402 (2d Cir. 1938)); see Nye & Ni ssen v.
United States, 336 U S 613, 620 (1949) ("Aiding and abetting . . . states

a rule of crimnal responsibility for acts which one assists another in

performng.") W reqgularly instruct juries that a person nay be found
guilty of aiding and abetting if, before or at the tine the crine was

comritted, he knew the offense was being committed or was going to be
comm tted; he knowingly acted to encourage, aid, or cause the offense; and
he intended that the offense be committed. See Eighth

W& nade clear the distinction between accessories after-the-
fact and aiders and abettors in United States v. Brown, 33 F.3d
1002 (8th Gr. 1994): "“The very definition of the crinme
[accessory after the fact] also requires that the felony not be in
progress when the assistance is rendered because then [the person]
who renders assistance would aid in the conm ssion of the offense
and be guilty as a principal.'" 1d. at 1004 (quoting United States
v. Barlow, 470 F.2d 1245, 1252-53 (D.C. Cir. 1972)): see United
States v. Innie, 7 F.3d 840, 852 (9th Gr. 1993) ("Unli ke one who

aids or abets a crine . . . , an accessory after the fact does not
agree to commt the crine . . .."), cert. denied, 114 S. C. 1567
(1994).
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Circuit Mdel Jury Instructions 8 5.01 & n.4 (West 1996) (citing United
States v. Jarboe, 513 F.2d 33, 36 (8th Cr.), cert. denied, 423 U S. 849
(1975)); United States v. Duranseau, 26 F.3d 804, 809 (8th Gr.), cert.
denied, 115 S. Ct. 341 (1994). Lynn's conviction on Count 1 nust be
reversed because the governnment presented no evi dence suggesting that Lynn

ai ded and abetted Ml one and Saunders in recruiting Delpit or that she
ai ded and abetted Del pit's interstate travel.

It follows that Lynn's conviction for conspiracy to violate § 1958(a)
must al so be reversed. To prove a conspiracy, the governnment needed to
prove an agreenent, between at | east two people, the objective of which was
to violate federal law. See United States v. Jenkins, 78 F.3d 1283, 1287
(8th Gr. 1996). Lynn joined the plot to kill Vice Lords after the object
of the conspiracy charged in Count 2 was acconplished. The governnent

presented no evidence suggesting that Lynn conspired to cause Delpit to
travel, or that she conspired with Delpit to travel, with the intent that

a nurder-for-hire be conmtted. |In the end, she may have been party to an
attenpted rmurder in Mnnesota, but that is not -- nor, standing al one
could it ever be -- a federal crine.!

“This case is different fromour recent decision in United
States v. Baker, 82 F.3d 273, 275-76 (8th Gr. 1996). I n that
case, Baker, a police officer, extorted a paynent froman arrested
notori st, who w thdrew noney froman automated teller nmachine (ATM
to pay the bribe. Baker was convicted under the Travel Act, 18
U.S.C. 8§ 1952(a), and argued on appeal that his act of extortion
| acked the required effect on interstate commerce. This Court
di sagreed, noting that the ATM was a "facility in interstate or
foreign commerce,” which Congress was entitled to regulate and to
protect, even from wholly intrastate activity. I n Baker, the
def endant argued that the United States could not prosecute him
because there was no jurisdictional "hook," no "nexus" wth
interstate commerce. 1In this case, though, the question is sinply
whet her or not the governnment introduced sufficient evidence to
permt a reasonable jury to conclude that the elenents of a
8 1958(a) violation had been proved agai nst Lynn.
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3. Zackarrie Prado

Prado was acquitted on the drug-conspiracy count (Count 7), but, |ike
Lynn, convicted of the interstate nurder-for-hire charges (Counts 1 and 2).
Prado nmakes the inplausible argunent that the governnent's wiretap evidence
shows only that he was concerned about Vice Lords harassing his nother, not
that he had anything to do with an assassi nation schene. W think it quite
clear that Prado, Malone, and Delpit planned to kill sone Vice Lords, and
that Prado knew exactly what was going on. W reverse his nurder-for-hire
convi ctions, though, for the reason discussed above: The governnent did
not prove that Prado committed a federal crine. As with Chanise Lynn, the
governnment failed to prove that Prado violated 8§ 1958(a), or that he
conspired to do so, because there was no evidence that Prado had any
i nvol venent in the nurder plot before the federal crinme with which he was
charged was conpl et e.

F. Sufficiency of the Evidence: Oher Convictions

Larry Thomas, Jai Jones, Chanise Lynn, and Jernmi ne Saunders all
argue that the evidence against them was insufficient to support their
drug-related convictions. W affirmthe convictions.

1. Jer mai ne Saunders

Saunders contends that his conviction for using or carrying a firearm
during a crinme of violence, 18 U S.C. § 924(c)(1), nust be reversed
because, under Bailey v. United States, 116 S. C. 501 (1995), he is not
liable for Delpit's gun use. W don't think Bailey hel ps Saunders. There

is no question but that Delpit carried a firearmduring a violent crine;
in fact, he pointed it at a police officer before fleeing. Saunders was
convicted of aiding and abetting Delpit, 18 U S.C. 8§ 2, and therefore
"stepped into Del pit's shoes" for purposes of § 924(c)(1): "[T]he acts of
the principal becone those of the aider and abettor as a natter of
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law." United States v. Sinpson, 979 F.2d 1282, 1284-86 (8th G r. 1992)
(emphasis onitted), cert. denied, 507 U'S. 943 (1993); see Pereira V.
United States, 347 U S. 1 (1954). Saunders clains he didn't know Del pit
was carrying a gun, but the jury, quite reasonably, found otherw se.

As for Count 8 (attenpted possession with intent to distribute the
15.6 kilograns of cocaine seized in New Mexico), Saunders again insists
that Sgt. Murphy's testinony and the wiretap evidence are insufficient to
support his conviction. Saunders clainms the government presented no
evi dence connecting the New Mexico seizure to his alleged drug operation
in M nnesota. We di sagr ee. To convict Saunders on this Count, the
governnment had to prove that he "intended to possess and distribute the
cocaine, and that he took a substantial step toward that goal "
United States v. Searing, 984 F.2d 960, 964 (8th Cir. 1993). The jury

heard conversati ons bet ween Saunders and Washi ngt on, and between Saunders

and Ml one, discussing the seizure of the cocaine shipnment they had
arranged and were expecting. Saunders told several people that he had been
hit with a loss of 15 "things" (kilograns of cocaine). The evidence
supported the jury's decision

2. Larry Thomas

Thonmas contends that the evidence against himwas insufficient to
support his convictions for conspiracy to distribute cocai ne base (Count
7), 21 U S.C § 846, and distribution of cocai ne base (Count 9), 21 U S.C
8§ 841(a)(1). Regarding Count 9, Thonas says Tim Nel son's testinony that
Thonmas sold hi mdrugs was the only evidence agai nst Thomas, and, therefore,
the jury's verdict was unreasonabl e. Nel son told the jury that Larry
Thonmas was "one of the nicest persons that you would want to know, " but he
also testified that he bought about 1.5 kilograns of crack from Thomas over
a six-nmonth period. Thomas thinks the jury should not have believed
Nel son, and recites a 10-point |itany why Nelson's
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testinony is unreliable (e.qg., Nelson was a paid informant, Nelson cut a
deal to avoid prosecution, Nelson did not wear a body wire, etc.). But,
as Thomas admits, these points cane out, in one formor another, at trial,
and it is the jury's business whomit chooses to believe.

Next, Thomas clains his conspiracy conviction (Count 7) nust be
reversed because the only evidence against him was (1) that a police
of ficer saw hi mand Mal one exchange a bag (an exchange Thomas insists was
perfectly innocuous) and (2) coded phone conversations, none of which,
Thonmas cont ends, connect himto a drug conspiracy. Thonas says the calls
wer e about wonen, sports, and a truck sale, not drugs. In the end, though,
Thomas is arguing that the jury was unreasonable for believing the
governnment's "spin" on the evidence instead of Thomas's.

As we said above, we think the evidence agai nst Thomas shows that he
was buying drugs from the Saunders/ Mal one operation and selling drugs to
others. The question renmains, was he a part of the conspiracy charged in
Count 7 of this indictnent? |In this Crcuit, a series of drug deals for
resale can prove a conspiracy to distribute. See United States v. Eneff,
79 F.3d 104, 105 (8th Cr. 1996). The jury could reasonably have concl uded
that Thonmas had an ongoing arrangenent wi th Washington, Saunders, and

Mal one that they would front himwth drugs for resale. The jury heard
tapes in which Thomas and Saunders confirnmed that the bag exchange
descri bed above was a drug-related noney drop. It heard Thomas ask for
nore drugs from Mal one and Saunders, and they heard Thomas rebuffed because
he was behind on his debt. And the jury heard tapes suggesting that
Washi ngt on, through Mal one and Saunders, was Thonmas's ultinmate drug source.
Thomas argues that the bag exchange was not what the governnent said it
was, but the jury found otherwi se. Thonas says that the various phone
calls don't nean what Sergeant Mrphy said they neant, but the jury
bel i eved Sergeant Murphy. Finally, as we discussed above, the evidence
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proved that Thomas was selling drugs to others. W affirmthe conviction

3. Jai Jones

Jones was convicted of the Count 7 conspiracy and, |ike Thomas,
contends the evidence was insufficient to support his conviction. He says
hi s conviction was based solely upon his transportation of procaine, "a
| awful substance,” and on approxinmately five tel ephone conversations with

Saunders about obtaining the procaine. In effect, Jones admits he
transported the procaine, but insists that he thought what he was doi ng was
legal. But the jury heard evidence that Jones talked in code about the

procai ne; that he took precautions, on instructions from Malone, to avoid
bei ng caught with it; and that he delivered it to Mal one and Saunders, who
were waiting for the procaine so they could make crack. The jury also
heard evidence of Jones's experience with drug-dealing, and apparently
t hought he knew exactly what the procaine was for. The evidence supports
the jury's verdict.

4, Chani se Lynn

Lynn al so argues that the evidence does not support her conspiracy
conviction. W disagree. The evidence suggested that Lynn was a regul ar
courier for the Saunders/ Ml one operation; that she went to California, on
Saunders's orders, to get procaine; and that she occasionally kept
contraband and noney for the conspiracy at her residence. A reasonable
jury could have found that Lynn knew of, and intentionally joined, the drug
conspiracy charged in Count 7.

Chani se Lynn also contends the evidence does not support her
conviction for possession with intent to distribute crack. The governnent
found and seized 3.7 grans of crack -- 20 individually wapped rocks -- at
her residence. At trial, Lynn sinply denied
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that the drugs were hers. She now argues that 3.7 grans is too snmall an
amount to support the inference that she intended to distribute the crack.
It is a close call, but we disagree.

Possessi on of such a small anmount of drugs, standing alone, is an
insufficient basis fromwhich to infer intent to distribute. United States
v. Buchanan, 985 F.2d 1372, 1377 (8th Gr. 1993), cert. denied, 114 S. C.
2727 (1994). See United States v. Gordon, 923 F.2d 123, 125-26 (8th Cr.
1991) (one ounce of cocai ne, standing al one, would not have been enough to
support inference of intent to distribute); United States v. Wite, 969
F.2d 681, 684 (8th Cir. 1992) (7.5 grans of cocaine was insufficient
standi ng al one, to support inference of intent to distribute, but as little

as 5 grans could be sufficient, if acconpanied by circunstantial evidence);
United States v. Stephens, 23 F. 3d 553, 557 (D.C. Gr.) (5.9 grams of crack
was not enough to support inference of intent to distribute), cert. denied,
115 S. &. 552 (1994). O course, we don't |look at the anmount of drugs
al one; even a snmall amobunt, if bolstered by other evidence, can show i ntent
to distribute. United States v. Johnson, 977 F.2d 457, 458 (8th Cir.
1992). For example, we have held that the drugs' purity level, or the

presence of cash, drug paraphernalia, firearnms, and other evidence of drug-
dealing, are all factors that can support an inference of intent to
distribute. See United States v. Brett, 872 F.2d 1365, 1369-70 (8th Gr.),
cert. denied, 493 U S 932 (1989); United States v. Shurn, 849 F.2d 1090,
1093 (8th Cir. 1988).

The governnent introduced no evidence, fromanong the many wiretapped
conversations or fromtheir search of her residence, that Lynn ever dealt
drugs herself. But she was a nmenber of a drug-dealing conspiracy, and the
governnent's expert witness testified that the drugs found in her roomwere
packaged for distribution. Her defense at trial was that the drugs were
not hers, but the jury obviously did not believe her. W do not know how
we woul d have voted if we had been on the jury, but we cannot
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quite say that a reasonable juror could not have found beyond a reasonabl e
doubt all the elenents of possession with intent to distribute.

G Sentencing |ssues

Dennel | Mal one, Larry Thomas, and Jermai ne Saunders chal |l enge their
sentences. W reject nost of their argunents, but remand Saunders's case
for resentencing because he did not organize or lead five "participants”
in the nmurder-for-hire plot.

1. Crack/ Cocai ne Powder Disparity

Under the Sentencing Quidelines, a gram of crack cocaine is
"worth," for sentencing purposes, 100 tines as nmuch as a gram of cocaine
powder. U S.S.G Qiideline Manual 8 2D1.1. This is a harsh rule. Malone
argues that the 100-to-1 ratio is "obsolete," and Thomas insists it is
unconstitutional because of its disparate inpact on black defendants. W
are bound by precedent to reject these argunments. See United States v.
Jackson, 67 F.3d 1359, 1367-68 (8th Cir. 1995), cert. denied, 116 S. C
1684 (1996).

2. Evi denti ary Hearing

Mal one conplains that he was sentenced wthout an evidentiary
hearing. He failed, though, to nove for an evidentiary hearing as required
by the District Court's Local Rule 83.10(f) ("The interested party nust
file a separate Mtion for Evidentiary Hearing contenporaneous wth
subm ssion of the [sentencing] position pleading.") True, in his "Position
Paper for Sentencing," Malone disputed his liability for the 15.6 kil ograns
of cocaine seized in Uah, and added that "this denial/challenge
precipitates an evidentiary hearing." The government responded to Ml one's
position paper by noting that he had not filed the required notion for
evidentiary hearing. Although thus warned, Ml one never filed
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such a notion, nor did he say anything about the need for an evidentiary

hearing at his sentencing. See United States v. QOehlenschlager, 76 F.3d
227, 230-31 (8th Cr. 1996) ("[We will not permt the defendant to sandbag
the district court by contesting valuation without submtting a request for
an evidentiary hearing, as required by local rule.")

In his position paper, Milone clains he should not have been
sentenced for the 15.6 kilograns of cocaine seized in Utah. He al so argues
that he is not liable for all the drugs involved in Counts 10 and 11 (drug-

dealing using juveniles) or Count 7. Malone is correct that a PSR is "not

a legally sufficient basis for making findings on contested issues of

mat erial fact," because the governnent nust prove, by a preponderance of
the evidence, all facts relied on by the sentencing court. United States
v. Hammrer, 3 F.3d 266, 272 (8th Cir. 1993), cert. denied, 510 U S. 1139
(1994). When a defendant disputes material facts in his PSR, the

sentencing court nust either refuse to take those facts into account or

hol d an evidentiary hearing. Oehlenschlager, 76 F.3d at 229. This rule

reflects the courts' concern that disputed statenents in a PSR might |ack
the indicia of reliability and trustworthiness required by the
pr eponder ance- of -t he- evi dence standard. See Hammer, 3 F.3d at 271-72.

This concern does not apply here. At Mal one's sentencing, the
District Court nmade it clear that it was relying on evidence and testinony
fromthe trial, and on the jury's verdict.? Unlike the PSR, the testinony
presented at trial is evidence. See United States v. Greene, 41 F.3d 383,
386 (8th Cir. 1994) ("If the sentencing court chooses to nmake a finding

with respect to the disputed facts, it nust do so on the basis of evidence,
and not the

2After considering the objections in Ml one's position paper,
the Court "adopt[ed] the findings of the jury." Ml one Sentencing
Hearing, at p. 8 (June 12, 1995).
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presentence report."). The jury found Mal one guilty, beyond a reasonabl e
doubt, of the conduct on which Ml one's sentence i s based, and the Court
heard testinony at trial concerning the drug quantities involved with that
conduct. Even if we were inclined to overlook Malone's failure to conply
with the local rule, an evidentiary hearing was not required in this case.
See United States v. Sinpkins, 953 F.2d 443, 445 (8th Cr.) (district court
permtted to rely on evidence received at trial when nmaking findings, for

sent enci ng purposes, regardi ng anount of cocaine involved and defendant's
role in the offense), cert. denied, 504 U S. 928 (1992).

3. "Role in the Ofense" Enhancenent

In accordance with U S.S.G § 3D1.2-.3, the District Court grouped
the charges against Malone and Saunders into three groups of "closely-
related counts," and cal cul ated the adjusted of fense | evels appropriate for
each group. Goup 1 included the murder-for-hire counts; Goup 2 included
the drug-trafficking counts; and Group 3 consisted of the cellul ar-phone
fraud counts. Malone and Saunders object to their four-level "leadership
rol e" enhancenments for Goups 1 and 2. U S.S.G § 3Bl.1(a) provides for
such an increase "[i]f the defendant was an organizer or |eader of a
crimnal activity that involved five or nore participants . . .." Qur
Court has "broadly defined" the ternms "organizer" and "leader." United
States v. Otiz-Martinez, 1 F.3d 662, 677 (8th Cr.), cert. denied, 510
U S. 936 (1993).

Regarding Malone's role in the drug-trafficking offense group, the
evi dence showed that he "directed or procured the aid of underlings," and
that he was responsible for organizing others for the purpose of carrying
out crines. See United States v. Row ey, 975 F.2d 1357, 1364 & n.7 (8th
Cir. 1992) (citations onitted). For instance, the jury found (by

convicting Malone on Counts 11 and 12) that Malone organized and
coordi nat ed several juveniles' drug
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deal i ng.

Saunders conplains that the District Court gave hima four-level role
enhancenent for the drug-dealing offenses but "offered neither at
sentencing nor in the witten Statenent any additional findings of fact to
support this conclusion." The District Court found that Saunders was
convicted for his role in a drug conspiracy involving at |east five others,
and that he played an organizing and |eadership role.® For exanple,
Saunders sent Chanise Lynn to Los Angeles to procure procaine for the
manuf acture of crack cocai ne. Wiile we do not pretend that the |ine

bet ween bei ng an "organi zer or |eader," on the one hand, and a "manager or

supervisor," on the other, is always clear, see Otiz-Mirtinez, 1 F.3d at
677; United States v. Mustread, 42 F.3d 1097, 1104 (7th Cr. 1994)

("Reviewing [a rol e enhancenent] is often a nurky inquiry."), we think the

8 3Bl. 1(a) enhancenents for O fense Group 2 were appropriate.

Saunders and Mal one also received four-level role-in-the-offense
enhancenents for Ofense Goup 1 (nurder-for-hire). At  Saunders's
sentencing hearing, the District Court comented, "[i]t appears that
[ Saunders] was an organizer or |leader of this crimnal activity which
i nvolved five or nore participants, . . . [including] Ml one, Delpit,
Prado, and Lynn." The Court also found that the enhancenent was proper in
Mal one' s case, "based upon the evidence that [was] subnitted in this matter

" However, because the District Court counted Prado and Lynn as
"participants" for purposes of Ofense Goup 1, we think it erred in

i mposi ng four-1level enhancenents for that offense group.

It is true that a person need not have been convicted to count

BBAt Saunders's sentencing, the Court noted that "[t]he tri al
testinmony in this matter clearly shows the | eadership role of the
defendant as it applied to these proceedings.” Saunders Sentencing
Hearing, at p. 17 (June 12, 1995).
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as a "participant" under 8§ 3Bl.1; a "participant" is "a person who is
crimnally responsible for the conm ssion of the offense . . .." 1d. at
cnt. 1; see United States v. Freeman, 30 F.3d 1040, 1042 (8th G r. 1994)
(persons who were not indicted or tried, but who were nonetheless

crimnally responsible for defendant's crime, were "participants" under
§ 3Bl.1). As we discussed above, though, Prado and Lynn were not
crimnally responsible for Saunders's and Mal one's § 1958(a) violations;
their federal crines were conplete before Prado and Lynn were recruited to
assist Delpit. See United States v. Lewis, 68 F.3d 987, 989-90 (6th GCir.
1995) (because persons | acked knowl edge and i ntent required by underlying

of fense, they could not be "participants" under 8§ 3B1.1); United States v.
Mel endez, 41 F.3d 797, 800 (2d Cir. 1994) (persons who received proceeds
fromtheft not "participants" under 8 3Bl1.1).

In Malone's case, though, even if he had received no enhancenent at

all for his role in the Goup 1 offenses, he would still be facing a
mandatory |ife sentence. It is not necessary, therefore, to remand
Mal one's case for resentencing. Saunders's case is different. Had he

received no rol e enhancenent for the nurder-related group of offenses, he
woul d have been eligible for a 30-year sentence.?® This is not to say
that, at resentencing,

¥Mal one's Group 1 adjusted offense level was 36; his Goup 2
adj usted offense level was 43, and his Goup 3 level was 8. The
District Court correctly selected the greater of these three |evels
(43), and increased it by one level under § 3D1.4 to arrive at a
total offense |level of 44. Had Mal one recei ved no enhancenent for
his role in the Goup 1 offenses, his Goup 1 adjusted offense
| evel would have been 32, and his total offense |evel would have
been 43, not 44. See § 3D1.4(b). An offense level of 43 calls for
a mandatory |life sentence.

15Saunders's adjusted offense level for Goup 1 (with the four-
| evel role enhancenment) was 36; his adjusted offense |level for
Goup 2 was 42; and for Goup 3, 10. The highest adjusted of fense
|l evel was 42, and the District Court increased it by one under
8§ 3D1.4 for a total offense | evel of 43. Had Saunders not received
any role enhancenent for Goup 1, his total offense |level would
have been 42, § 3D1.4(c), which would have permtted the D strict
Court to inpose a 30-year sentence.
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Saunders won't again receive a four-|level enhancenent. Section 3Bl.1(a)
permts a four-level enhancenent when a defendant is the |eader or
organi zer of a crimnal activity that is "otherw se extensive," and it nay
be that such an enhancenent is appropriate in Saunders's case. That is a
guestion for the District Court to decide.

4. Saunders's Rel evant Conduct

The District Court held Saunders responsible for 532.3 grans of crack
involved in Counts 10 and 11 (the Counts involving Mlone's use of
juveniles in drug-dealing). The Court found that these drugs were part of
t he Saunder s/ Mal one operation -- part of the overall conspiracy -- and were
therefore attributable to Saunders. Saunders contends that the evidence
does not support this finding. He admts, though, that he nmay be sentenced
for drug quantities which are part of the conspiracy, and are reasonably
foreseeable. See U S . S.G 8§ 1B1.3(a)(1)(B) (A defendant may be sentenced
for "all reasonably foreseeabl e acts and om ssions of others in furtherance
of the jointly undertaken crinminal activity, that occurred during the
conmi ssion of the offense of conviction . . .."). It is not necessary that
Saunders have participated in distributing the drugs hinself, or even that
he actually knew about the drugs, only that the drug quantities were
reasonably foreseeable to him See Darden, 70 F.3d at 1546. W think the
District Court correctly found that the 532.3 grans of crack were part of
the operation's "overall activity" and were "part of the conspiracy count
[on] which [ Saunders] was convicted. "¢

*Saunders Sentencing Hearing, at p. 18 (June 12, 1995).
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W affirmthe convictions and sentences of Jai Jones, Larry Thonas,
Calvin Del pit, and Dennell Mal one; reverse Jernmi ne Saunders's four-|evel
rol e-i n-t he-of fense enhancenent on the nmurder-for-hire charge; affirmin
part and reverse in part Chanise Lynn's convictions; and reverse Zackarrie
Prado's interstate nurder-for-hire conviction. W renmand this case to the
District Court for further proceedings consistent with this opinion.
Saunders and Lynn shoul d be re-sentenced, and the indictnment against Prado
shoul d be di smi ssed.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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