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McM LLIAN, Circuit Judge.

Kao Vue (petitioner) seeks review of a final decision of the Board of
I mmigration Appeals (BIA) dismssing his appeal from a deportation order
entered by an immgration judge (1J) (hereinafter "IJ order"). 1ln re Kao
Vue, No. A23 864 378 (B.1.A Apr. 13, 1995) (order dismssing appeal)
(hereinafter "BIA order"). The IJ found petitioner deportable under both
§ 241(a)(2) (A (iii) of the Imrigration and Nationality Act (INA), 8 U S.C
8 1251(a)(2) (A (iii) (aggravated felony convictions), and § 241(a)(2)(C of
the INA, 8 US.C 8 1251(a)(2)(C (certain firearns offenses). Petitioner
appealed to the BIA arguing that the |1J erred in holding that his
convi ction under M nnesota state | aw for aggravated robbery constituted a
firearnms of fense within the neaning of



8§ 1251(a)(2)(C. BIA order at 2-5. Petitioner raises the sane issue in
the present petition. He challenges the BIA's holding that § 1251(a)(2)(C
applies to his aggravated robbery conviction even though use of a firearm
per se is not an essential elenment of that state |aw offense. For the
reasons di scussed below, we affirm

Backgr ound

Petitioner, an adult male, is a native and citizen of Laos. He
entered the United States as a refugee in 1979, and his status was adj usted
to lawful permanent resident in 1983. On Cctober 14, 1991, petitioner pled
guilty in Mnnesota state court to charges of attenpted nurder and
aggravated robbery, for which he is currently serving a sentence of 296
nmont hs (24 years and 8 nonths).

On January 14, 1993, the Immigration and Naturalization Service (INS)
i ssued an order to show cause charging petitioner with deportability under
8 US C 8§ 1251(a)(2)(A(iii) ("[alny alien who is convicted of an
aggravated felony at any tine after entry is deportable"). On April 13,
1994, the INS supplenentally charged petitioner with deportability under
8 US . C 8§ 1251(a)(2)(C. Section 1251(a)(2)(C provides:

[alny alien who at any tine after entry is
convi cted under any | aw of purchasing, selling, offering
for sale, exchanging, using, owning, possessing, or
carrying, or of attenpting or conspiring to purchase
sell, offer for sale, exchange, use, own, possess, or
carry, any weapon, part, or accessory which is a firearm
or destructive device (as defined in section 921(a) of
Title 18) in violation of any |law is deportable.

The INS clained that petitioner was deportable under 8§ 1251(a)(2)(C
on the basis of his 1991 conviction for aggravated robbery. Under M nn
Stat. Ann. 8§ 609.245 (West 1991), aggravated robbery has the follow ng
definition: "[w hoever, while conmitting a robbery, is arnmed with a
danger ous weapon or any article used or fashioned in a manner to lead the
victimto reasonably believe it



to be a dangerous weapon, or inflicts bodily harm upon another, is guilty

of aggravated robbery." Another M nnesota statute in the sane chapter
defines "dangerous weapon" to include "any firearm whether |oaded or
unl caded." [d. 8§ 609.02(6) (West 1991).

Prior to petitioner's deportation hearing, the INS filed certain
docunents with the IJ for the IJ to consider as part of petitioner's record
of conviction. Anmong the docunents submitted by the INS was the anmended
crimnal conplaint which had been filed against petitioner in 1991. See
Certified Adnministrative Record at 151-56 (anmended criminal conplaint).
The anended crimnal conplaint contai ned seven counts, of which petitioner
had pled guilty to two in Mnnesota state court. One of those two counts,
Count 3 (charging petitioner wth aggravated robbery), stated the
fol |l owi ng:

[ The def endant, h]aving know edge of not being entitled
thereto, took personal property, nanely nunerous
firearns, fromJohn Granlund, or in the presence of John
Granlund, and used or threatened the [in]m nent use of
force against John Granlund to overcone his resistance
or powers of resistance to, or to conpel acquiescence
in, the taking or carrying away of the property and,

while committing the robbery, defendant Kao Vue was
armed with a dangerous weapon, nanmely a Ruger G P.100
. 357 revol ver.

Id. at 154 (enphasis added).

At his deportation hearing, petitioner did not dispute his
deportability under 8 U S C 8§ 1251(a)(2)(A)(iii) (aggravated felony
convictions). |1J order at 2. He also did not contest the authenticity of
the anended crimnal conplaint submitted by the INS, nor did he deny that
he had pled guilty to, and was convicted of, the count charging himwth
aggravated robbery. Id. Rather, his sole contention was that his
aggravated robbery conviction did not, as a matter of law, constitute a
firearnms conviction within the neaning of 8 U S.C. § 1251(a)(2)(C and
consequently, he was



eligible to seek a waiver of deportability under § 212(c) of the INA 8
US. C 8§ 1182(c).! 1J Oder at 2. The |J found petitioner deportable
under both 8 US. C § 1251(a)(2)(A(iii) and 8§ 1251(a)(2)(C and,
therefore, held that petitioner was ineligible to seek a waiver of
deportability. 1J Order at 4-5.

On appeal, the BIA agreed with the 1J's decision. The BIA held that
Matter of P-F-, Int. Dec. No. 3201, 1993 W 233119 (B.1.A 1993), was
control ling. BIA order at 3. In Matter of P-F-, the BIA held that the
alien had been convicted of two offenses within the contenplation of
8 1251(a)(2)(C) where one of the two offenses, first degree robbery,
required as an elenent the carrying of a "firearmor other deadly weapon,"

and the other offense, first degree burglary, required as an el enent being
armed with "explosives or a dangerous weapon." 1993 W 233119, at *2
Moreover, in Matter of P-F-, the crimnal information in the petitioner's

record of conviction indicated that he had comm tted each of his of fenses
while arned with a firearm 1d. at *2-3. Upon conparing Matter of P-F-

to the present case, the BIA opined "[a]lthough the cases do have sone
differences, we do not find that any of the distinguishing features
hi ghlighted by [petitioner] require us to reconsider our conclusions in
that case." BIA order at 4. The BI A further expl ai ned:

[petitioner's] conviction record in this case clearly
i ndi cates the use of a dangerous weapon, a revolver. It
is well established that a record of conviction includes
the charge, the indictnent, the plea, the verdict, and
the sentence. . . . The crinnal information or
conplaint is part of the conviction record and we nay
rely on it in making our decision. Use of the

See watter of Montenegro, Int. Dec. No. 3192, 1992 W. 364787
(B.1.A 1992) (relief wunder 8§ 212(c) of the INA 8 US.C
8§ 1182(c), is not available to renove deportability for firearns
convictions under 8 241(a)(2)(C of the |INA 8 US.C
8§ 1251(a)(2)(C, regardless of whether the firearns offense
i nvol ved noral turpitude).
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conviction record does not run the risk of re-litigating
the crinminal case, as feared by [petitioner].

Id. at 4-5 (citations and footnote onitted). Accordingly, the BIA
dismssed petitioner's appeal. [d. at 5. Petitioner sought reviewin this
court of the BIA s decision, and we now affirm

Di scussi on

Petitioner argues that the BIA erred in holding that his conviction
for aggravated robbery constitutes a firearns offense within the neaning
of 8 US. C § 1251(a)(2)(C. He maintains that, to qualify under
8 1251(a)(2)(C, the offense nust have as an essential elenent the use
sal e, possession, etc., of a firearm Petitioner argues that, because the
of fense for which he was convicted has as an essential elenent the use of
a dangerous weapon or the infliction of bodily harm but not the use of a
firearmper se, his conviction does not satisfy 8§ 1251(a)(2)(C as a natter
of | aw. In support of his position, petitioner cites Matter of Lopez-
Amaro, Int. Dec. No. 3202, 1993 W 256810 (B.I.A 1993) (holding that 8
U S C 8§ 1251(a)(2)(C applies where an alien has been convicted for
i mmgration purposes and the use of a firearmis deenmed to be an el enent

or lesser included offense of the crime of conviction), aff'd, 25 F.3d 986
(11th Cr. 1994), cert. denied, 115 S. C. 1093 (1995). Petitioner also
argues that his position is consistent with the "categorical" approach to

statutory interpretation favored by the Suprene Court in Taylor v. United
States, 495 U. S. 575 (1990). In Taylor v. United States, the Suprene Court
addressed the neaning of a sentencing enhancenent statute, 18 U. S. C

8 924(e), which refers to past convictions for "violent felon[ies]," which,
in turn, includes "burglary." Petitioner argues that the Suprene Court
relied on the use of the word "conviction" in 8 924(e) to hold that the
statute required a categorical analysis, which focuses on the el enents of
the relevant offense, not the specific details of a particular defendant's



crimnal conduct. Petitioner argues that the sane reasoning should apply
in interpreting 8 1251(a)(2)(C, because that statute refers to persons
"convicted of" using a "firearm" Petitioner maintains that, because he
was charged under a state statute which technically refers nore broadly to
"weapons" rather than “"firearns," he is not deportabl e under
§ 1251(a)(2) (O under the reasoning in Taylor v. United States. Finally,
petitioner argues, the fact-specific standard enpl oyed by the Bl A woul d,

in many instances, require an inmgration judge to engage in an el aborate
fact-finding process, which would be both inpractical and contrary to
Congress's intent.

We review an agency's legal determinations de novo, according
substantial deference to the agency's interpretation of the statutes and
regulations it admnisters. Chevron U . S.A . Inc. v. Natural Resources
Def ense Council, 467 U.S. 837, 842-44 (1987). The controlling statutory
| anguage of 8 U.S.C. § 1251(a)(2)(C provides that "[a]ny alien who at any
time after entry is convicted under any lawof . . . using [etc.] . . . any

weapon, part, or accessory which is a firearm or destructive device (as

defined in section 921(a) of Title 18) in violation of any law is
deportable.” 8 U S. C. 8§ 1251(a)(2)(C (enphases added). W read this
| anguage to require that, in order for an offense to conme within the
neani ng of this subsection, the use, etc., of a weapon nust be an essenti al
elenent within the definition of the offense of conviction and the weapon
in question nust be a firearm or destructive device.? W do not read
8§ 1251(a)(2)(C), inits plain and ordinary neaning, to

2Both of these requirenents would be nmet if the specific
of fense of conviction has as an essential elenent the use, etc., of
a firearmor destructive device. See, e.qg., Matter of Lopez- Anaro,
Int. Dec. No. 3202, 1993 W. 256810, at *4-5 (B.I.A 1993) (an alien
has coonmtted a firearns of fense for purposes of applying 8 U S. C
8§ 1251(a)(2)(C) when the use of a firearm is deened to be an
el ement or a lesser included offense of the crime of conviction),
aff'd, 25 F.3d 986 (11th Gr. 1994), cert. denied, 115 S. C. 1093
(1995).
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require that the use, etc., of a firearmor destructive device per se be
a definitional elenent of the offense of conviction. |In other words, not
every conviction under the sane law nust also satisfy the "firearm or
destructive device" requirenent of § 1251(a)(2)(C. Cf. Alleyne v. INS,
879 F.2d 1177, 1184 (3d Cir. 1989) (acknow edging that a particular
crimnal statute can be the basis for some violations which would qualify

as deportabl e convictions and other violations which would not). Mreover,
contrary to petitioner's argunent, our holding today is not inconsistent
with the BIA's decision in Matter of lLopez-Amaro because, in that case, the

BIA was not presented with an issue involving the semantic distinction
between crinmes requiring the use of a "weapon," and those requiring the use
of a "firearm" Rather, in Matter of lopez-Amaro, the issue before the Bl A

concerned the distinction between sentencing enhancenent provisions and
substantive offenses for purposes of applying 8 U S.C. § 1251(a)(2)(0O.
See 1993 W 256810, at *4-5.

W also hold that the |J acted within its authority in relying upon
certain docunentation frompetitioner's record of conviction. See Mroon
V. INS, 364 F.2d 982, 984-86 (8th Gr. 1966) (record of alien's conviction
i ncl udi ng copi es of the indictnent, judgnent, sentence and conmmitnent, was
sufficiently authenticated and received into evidence by the imrgration
officer in making a deportation determination); Wadman v. INS, 329 F.2d
812, 813-14 (9th Cr. 1964). In Wadnman, the Ninth Crcuit reviewed a

deportation order which included, anong other findings, a determnation

that the petitioner's foreign conviction for recei pt of stolen property was
a ground for deportation under a provision permtting deportation of aliens
havi ng been convicted of a crinme of noral turpitude. |1d. The petitioner
in Wadman argued, and the INS agreed in theory, that not every violation
of the substantive foreign provision under which the petitioner had been
convicted (8 33(1) of the Larceny Act of Great Britain) would invol ve nora
turpitude. 1d. at 814. However, the immgration officer and the



Bl A had found that the controlling crimnal provision was "divisible." Id.
("8 33(1) of the Larceny Act provides a separation between the act of
receiving property 'knowi ng the sane to have been stolen,' and the act of
receiving property knowing it to have been 'obtained in any way what soever
under circunstances which anount to felony or misdenmeanour'"). Mbreover,
the immgration officer and the BI A had reviewed docunentation fromthe
petitioner's foreign record of conviction and had determ ned that the
petitioner's violation of 8 33(1) of the Larceny Act was of the type
i nvolving noral turpitude. Id. at 813 ("[p]roof of [the petitioner's]
convi ction appeared fromexenplified certificates of the clerk and a deputy
clerk of the Central Crimnal Court, Ad Bailey, London, England, reciting
that petitioner 'was in due formof |aw convicted on indictnent for that
he did receive [certain property] . . . knowing the same to have been
stolen""). Upon review, the NNnth Crcuit held

[u] nder these circunstances, at least, the immgration
officers and courts, while precluded from considering
the evidence, may examine the "record of conviction"
(including the indictrment or information, plea, verdict
or judgment and sentence) to determne the crine of
which the alien actually was convicted. |If this crine
be one which necessarily or inherently does involve
noral turpitude, the conviction is sufficient cause for
deportati on.

Id. at 814 (footnotes onitted).

Simlarly, in the present case, the statutory provision under which
petitioner was convicted, Mnn. Stat. Ann. § 609.245, could be divided into
violations which would constitute deportable offenses under 8 U S C
8§ 1251(a)(2)(C and violations which would not. W hold that the 1J and
the Bl A properly considered petitioner's record of conviction to determ ne
whet her petitioner's violation was of the type contenplated by
8 1251(a)(2)(CO. The anended crimnal conplaint denpnstrated on its face,
with



sufficient clarity and reliability, that petitioner was convicted of using
a weapon which was a firearm Moreover, the reference to petitioner's use
of a firearmin Count 3 of the anmended crininal conplaint was not nere
sur pl usage but was necessary to support an essential elenent of the offense
of aggravated robbery. Cf. Matter of Perez-Contreras, Int. Dec. No. 3194,
1992 W 364792, at * 3 & n.4 (B.1.A 1992) (where no elenent of the crine
of conviction related to the use of a weapon, the statenent in the crimna

information that the petitioner had used a firearmwas "surpl usage").

Finally, with respect to petitioner's "categorical analysis" argunent
based on Taylor v. United States, we note that petitioner has not cited,

nor can we find, a case in which the categorical nmethod of interpreting
statutory offense classifications has been relied upon to interpret 8
US C § 1251(a)(2)(CO. In any case, we agree with the BI A's concl usion
that the 1J's decision in the present case is not inconsistent with the
Supreme Court's categorical approach to interpreting 18 U.S.C. § 924(e) in
Taylor v. United States. See BIA order at 5. Petitioner was convicted of

a state |law offense for which an el enent was the use of a dangerous weapon
or the infliction of bodily harm Petitioner's record of conviction --
whi ch we have held was properly considered by the IJ in this context --
facially revealed (1) that he had used a dangerous weapon (thus satisfying
an el enent of the offense) and (2) that the weapon he used was a firearm
Therefore, the procedures enployed by the 1J in determnating that the
requi renments of 8§ 1251(a)(2)(C had been net "[did] not run the risk of "an
el aborate factfinding process,' feared by the Suprene Court in Taylor v.
United States[, 495 U S. at 601]." BIA order at 5.




Concl usi on

Accordingly, we hold that the BIA did not err in concluding that 8
US C § 1251(a)(2)(C) applies to petitioner's 1991 state |aw conviction
for aggravated robbery. The order of the BIAis affirned.
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