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BOWAN, Circuit Judge.

The plaintiffs in this action appeal fromthe orders of the
District Court' granting judgnent against some of the plaintiffs,
and declining to award damages, attorney fees, and costs to anot her
group of plaintiffs in whose favor summary judgnent was granted,
all the denouenent of a civil action based on Title IIl of the
Omibus Crinme Control and Safe Streets Act of 1968, 18 U. S.C
88 2510- 2521 (1988 & Supp. Il 1990) (the Act), seeking damages for
the illegal interception of tel ephone conversations. W affirm

'The Honorable J. Smith Henley, Senior Grcuit Judge, United
States Court of Appeals for the E ghth Crcuit, sitting by
designation in the District Court for the Wstern District of
Ar kansas.
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This is the second | awsuit arising fromthe facts set forth in
Deal v. Spears, 780 F. Supp. 618 (WD. Ark. 1991), aff'd, 980 F.2d
1153 (8th Cr. 1992), facts that we recount briefly here. 1n 1990,
Newel | and Juanita Spears owned and operated a package |iquor store
near Canden, Arkansas, the White Oak Package Store, and lived in a
mobi | e hone adjacent to the store.? Newell Spears, in an attenpt
to get information about an April 1990 burglary at the store, which
he believed to be an inside job, purchased and installed a
recordi ng device on the tel ephone in his residence, which shared a
tel ephone line with the store telephone. The device recorded
conversations nmade from or received on either the residential or
t he busi ness tel ephone when either handset was picked up, with no
indication to either party that the conversation was being
recorded. Calls were taped, if the nachine was on and a bl ank t ape
was in the machine, from June 27 through August 13, 1990. The
t apes of the tel ephone conversations were seized by a United States
deputy marshal on Septenber 3, 1990.

In Deal v. Spears, Sibbie Deal, a Wite Oak enployee, and
Cal vin Lucas, Deal's extramarital |over, recovered $10,000 each
fromJuanita and Newel | Spears individually, a total of $40, 000, as
well as their attorney fees, in a civil suit for the illega
interception (by Newell) and disclosure (by Juanita) of telephone
conversati ons between Deal and Lucas, recorded while Deal was at
work in the store.® In January 1992, after Deal and Lucas won

Newel | Spears died in January 1995 and his w dow Juanita, as
executrix of his estate, was substituted as defendant. She is al so
a defendant individually.

Si bbi e Deal and Cal vin Lucas are divorced fromthe persons to
whom they were married at the tinme their tel ephone conversations
were recorded, and married each other after their suit was filed.
As we did in Deal v. Spears, 980 F.2d 1153 (8th Gr. 1992), to
avoid any confusion we will refer to Sibbie Lucas as Si bbie Deal.
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their judgnent in the district court, the plaintiffs here brought
this action, contending that their conversations also were
intercepted during the relevant period, and they sought $10, 000
each fromboth Juanita and Newel | Spears.”? Under federal |aw, "any
person whose Wwre, oral, or electronic conmmunication is
i ntercepted, disclosed, or intentionally used in violation of this
chapter may in a civil action recover from the person or entity
whi ch engaged in that violation such relief as nmay be appropriate.”
18 U.S.C. § 2520(a) (1988). For interception by tel ephone, apart
from equitable or declaratory relief, "the court may assess as
damages whi chever is the greater of" actual danmages and profits or
"statutory damages of whichever is the greater of $100 a day for
each day of violation or $10,000," id. 8§ 2520(c)(2) (1988);
"punitive danmges in appropriate cases," id. at 8§ 2520(b)(2)
(1988); and attorney fees, id. 8 2520(b)(3) (1988).

The plaintiffs sought sunmary judgnent. As we explain the
District Court's judgnment on that notion, we will sort out how the
court ruled on the claim of each of the plaintiffs who is an
appel lant here. (As noted in the case caption, a handful of the
original plaintiffs and those who sought to intervene did not

appeal .)

The District Court's rulings are set forth in a published
opi nion, Reynolds v. Spears, 857 F. Supp. 1341 (WD. Ark. 1994),
and in an unpublished supplenmental opinion issued on March 29
1995.

‘I'ntervenors Smith, Callison, Cooper by Cooper, and Tayl or by
Tayl or were joined as plaintiffs with an effective date of My 5,
1994, by the District Court's nunt pro tunc order of July 21, 1994,
Reynol ds v. Spears, 857 F. Supp. 1341, 1343 n.1 (WD. Ark. 1994).
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The court noted that there were no recordi ngs of telephone

conversations of the following plaintiffs: Jani ce Beadle, Carl
Hodge, Edna Davis, George Edward Cal | i son, John C ayt on Cooper, and
Bessie Phillips. The court concluded that these plaintiffs were

unabl e to prove their clainms, so summary judgnent was deni ed t hem
and judgnment was entered for Juanita Spears both individually and
as executrix of Newell's estate.

Luke Ander son al so was unr ecor ded, but there was
uncontroverted evi dence that Juanita Spears disclosed the contents
of a conversation between Anderson and Si bbie Deal. Thus, it was

apparent to the court that at | east one of Anderson's conversations
had been intercepted, so he is one of the plaintiffs for whomthe
court granted sunmmary judgnent.

O the remaining plaintiffs, all of whom apparently had
conversations recorded, ® the cl ai ms of Rose Anderson, Sibbie Deal's
sister-in-law, and Rachel Fisher, Deal's niece, both of whom noved
to intervene on Novenber 8, 1993, were held barred by the statute
of limtations, as Anderson and Fisher had "a reasonable
opportunity to discover the violation" nore than two years before
they sought to intervene. 18 U.S.C. § 2520(e) (1988).° Sumary
judgment was denied to Anderson and Fisher, and judgnent was
entered against themin favor of Juanita Spears, individually and
in her capacity as executri x.

°I'n their brief on appeal, plaintiffs nention Rose Anderson
and Rachel Fisher in the group of non-intercepted claimants. Brief
of Appellants at 28. The District Court included them as
intercepted parties. @G ven our holding concerning the statute of
[imtations, the result is the sanme as to Anderson and Fisher
regardl ess of whether or not their tel ephone conversations were
i nt ercept ed.

®Panel a Wel an, who was Calvin Lucas's wife at the time of the
tapi ng, and Quentin and Carlton Lucas, Calvin Lucas's sons, noved
to intervene on May 5, 1993. Their clains also were held tine-
barred. They do not appeal.
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"[ D] ef endants hav[ing] exhausted all viable defenses agai nst
liability," the District Court granted sumrary judgnent agai nst
Juanita Spears, as executrix of Newell's estate, in favor of all
the intercepted plaintiffs who were not tine-barred. Reynolds, 857
F. Supp. at 1347. The court concluded, however, that it had
di scretion to decline to award statutory damages (no actual damages
were sought) and denied such relief. The court also denied a
plaintiffs' notion for attorney fees and costs. Further, the court
denied the plaintiffs' notion for summary judgnent agai nst Juanita
Spears individually and entered judgnment for her in her individual
capacity.

Plaintiffs now contend that the court erred in holding that
t he non-recorded of their nunber failed to prove their clains and
that the clainms of Rose Anderson and Rachel Fisher were tine-
barred. They further argue that the court erred i n concl udi ng t hat
Juanita Spears individually was not liable for the interceptions.
Plaintiffs also contend that the court had no discretion to decline
an award of statutory damages and in any event erred when it
refused to award such danages under the facts here. Finally, they
chal l enge the court's failure to award attorney fees and costs.

A

The District Court concluded that sone of the plaintiffs nade
an insufficient showing that their calls were intercepted. By
stipulation, the parties agreed that these plaintiffs were not
anong t hose whose voi ces were recorded on the tapes seized fromthe
Spear ses. These plaintiffs nevertheless speculate that their
conversations were erased or recorded over, and argue that this
t heory, together with their undi sputed clains of having spoken to
Si bbi e Deal while she was at work and during the rel evant peri od,
are sufficient to prove interception. W disagree.
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It is uncontroverted that there were tinmes between June 27 and
August 13, 1990, when tel ephone conversations to or fromthe store
were not recorded, although those days and tines, and the nunber
and length of those conversations, are unknown. Plaintiffs
neverthel ess would have us presune that all conversations were
recorded, absent evidence to the contrary. W decline to do so, as
such a presunption would inproperly shift the burden of proof to
the defendants. W conclude that as a matter of |aw the sparse
evi dence offered by those plaintiffs falls far short of creating a
subm ssi bl e case on their clainms of interception.

The District Court properly denied sumary judgnment to this
gr oup.

Rose Anderson and Rachel Fisher argue that the District Court
erred in holding their clains barred by the statute of limtations.

Under 18 U. S.C. § 2520(e), "[a] civil action . . . may not be
commenced later than two years after the date upon which the
claimant first has a reasonable opportunity to discover the
violation.” Anderson is Sibbie Deal's sister-in-law and Fisher is
Deal ' s ni ece. Dal e Anderson, Rose Anderson's husband, filed a
timely claim as did Janes Fisher, Rachel's father. Deal brought
suit in August 1990, two weeks after the taping stopped, and the
tapes were seized Septenber 3, 1990. Anderson and Fisher did not
nove to intervene in the Reynolds suit until Novenber 8, 1993, nore
than three years |ater.

We hol d that the cl ose rel ati onshi ps of Anderson and Fi sher to
Deal gave themnore than "a reasonabl e opportunity to di scover"” any
violation of their rights within two years of August 29, 1990, when
Deal and Lucas filed suit, and certainly no later than two years
after Septenmber 3, 1990, when the tapes were seized and the
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i nt ercepted voi ces coul d have been identified. Anderson and Fi sher
noved to intervene nore than a year after their clainms were tine-
barred. W hold that judgnment for Juanita Spears on the clains of
Ander son and Fi sher was proper.

| V.

We now proceed to the argunents of the intercepted plaintiffs,
in whose favor judgnent was granted agai nst Juanita Spears in her
capacity as executrix of Newell Spears's estate, but denied in her
i ndi vi dual capacity.

A

The intercepted plaintiffs argue that the District Court erred
in concluding that only Newell Spears and not Juanita had
intercepted their telephone calls. The facts relating to this
i ssue are undi sputed. Juanita knew that Newell planned to record
personal telephone conversations made or received by their
enpl oyees at work, and that he hoped both to | earn sonet hi ng about
the burglary of the store and to effect sone nonitoring of

enpl oyees' personal use of the store telephone. It is undisputed
that Juanita overheard sonme of the tapes, but that she did not
listen to all of them It is also undisputed that she was not

present when the recordi ng device was purchased or installed, and
that she did not know how to operate it.

"“[I]ntercept’ neans the aural or other acquisition of the
contents of any wire, electronic, or oral communi cation through the
use of any electronic, nechanical, or other device." 18 U S. C
8 2510(4) (1988) (enphasis added). We conclude that, on these
facts, Juanita's listening to tel ephone conversations that Newell
had unlawful |y recorded are not interceptions for which she may be
hel d Iiable. She used no "el ectronic, nmechani cal, or other device"
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to acquire the tel ephone conversations, the acquisitions having
been acconplished when Newell set the recording device and
activated it. The listening to which Juanita admts is not an
interception within the meaning of the statute. See United States
v. Turk, 526 F.2d 654, 659 (5th Cr.) ("we conclude that no new and
di stinct interception occurs when the contents of a comrunication

are reveal ed through the repl ayi ng of a previous recording"), cert.
deni ed, 429 U S. 823 (1976); cf. United States v. Nelson, 837 F.2d
1519, 1527 (11th Cr.) ("the term ‘intercept’' as it relates to
“aural acquisitions' refers to the place where a conmunication is

initially obtained regardless of where the comunication is
ultimately heard"), cert. denied, 488 U. S. 829 (1988). The | ogi cal
extension of a contrary holding--and the irrational and unfair
result--would be that Newell <could be found liable to each
intercepted plaintiff two tines or nore, once for recording the

conversations and again for each time he listened to the
recor di ngs.

We further hold that the evidence of Juanita's involvenent in
the actual interceptions, that is, in Newell's recording of the
conversations, is insufficient for liability to attach to Juanita.
Juanita's acquiescence in Newell's plans to tap his own tel ephone
and her passive know edge of her husband's interceptions are
insufficient as a matter of law to inpute liability to her for
those interceptions in addition to Newell's liability, and would
result in a potential double recovery for what is in reality a
single interception.’

In point of fact, the above di scussion may be di ctum because
plaintiffs do not even argue on appeal that Juanita is |iable for
the i nterceptions because she heard sone of the taped conversations

‘I'n Deal v. Spears, Juanita Spears was found individually
liable, not for interceptions, but for the disclosure of Newell's
i nterceptions. Only Newell Spears was found Iliable for
i nt erception.
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or because she was herself an interceptor, and thus they have

abandoned those argunents. See Jasperson v. Purolator Courier
Corp., 765 F.2d 736, 740 (8th Gr. 1985). The only argunents on
the issue of Juanita's individual liability that plaintiffs have

raised in their brief are (1) that Juanita is liable as fifty
percent owner of the store whose business Newell was attenpting to
protect with the interceptions, and (2) that she is civilly liable
as an aider and abettor just as she would be crimnally liable. W
do not address these argunents as they are raised for the first
tinme on appeal. See Dorothy J. v. Little Rock Sch. Dist., 7 F.3d
729, 734 (8th Gr. 1993). We have considered the unchallenged
rationale of the District Court's conclusions on this issue only
out of an abundance of cauti on.

Judgnent in favor of Juanita Spears individually on the clains
of all the plaintiffs is affirned.

B

The intercepted plaintiffs urge us to find that the District
Court erred in concluding that it had discretion in the award of
statutory damages. This issue of law is a question of first
inpression in this Grcuit.

The statutory provision concerning the award of damages in a
case such as this one reads as foll ows:

[ T] he court nay assess as damages whi chever is the
greater of --

(A) the sum of the actual damages suffered by the
plaintiff and any profits nade by the violator as a
result of the violation; or

(B) statutory damages of whi chever is the greater of
$100 a day for each day of violation or $10, 000.

18 U.S.C. 8§ 2520(c)(2) (enphasis added).
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Two of our sister circuits have considered the question now
before us, reaching different results. The Seventh G rcuit thought
the word "may" in the statute is anbiguous, and that "[i]t is
uncl ear whether it is intended to grant district courts the
di scretion to withhold an award of damages in cases in which a
violation is found but damages woul d be i nappropriate.” Rodgers v.
Wod, 910 F. 2d 444, 448 (7th Cr. 1990). The court concl uded t hat
the statute afforded the district courts no such discretion,
relying primarily on its interpretation of Title | of the
El ect roni ¢ Comruni cati ons Privacy Act of 1986, Pub. L. 99-508, sec.
103, 100 Stat. 1848, 1853-54, which anmended 18 U S.C. § 2520
Prior to the 1986 anmendnments, 8 2520 provided that "[a]ny person
whose wire or oral communication is intercepted, disclosed, or used
in violation of this chapter shall . . . be entitled to recover

actual damages but not | ess than |iquidated damages conput ed
at the rate of $100 a day for each day of violation or $1, 000,
whi chever is higher.” 18 U S . C. 8§ 2520(2)(a) (1982) (enphasis
added) .

Despite the obvious change in |anguage wought by the
amendnents, the Rodgers v. Wod court concluded that, because the
| egislative history was silent regarding the reason for the
| anguage change, it would not "infer" that Congress intended to
make the award of statutory damages discretionary. Further, while
noting the ten-fold increase in the mni mumstatutory damages t hat
al so resulted fromthe anendnents, the court deci ded that "Congress
chose to address concerns about the severity of the new penalty
structure by creating a specific exception™ from the harsher
penal ties when the violationis the interception of certain private
satellite or radio communications. This suggests, in the Seventh
Crcuit's view, "that Congress intended to |limt the types of
violations for which the penalties could be avoided."” Rodgers v.
Wod, 910 F.2d at 448.
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More recently, the Fourth Circuit held that the [|anguage
change "from the mandatory to the perm ssive verb formindicates
that Congress intended to confer wupon district courts the
di scretion to decline to award danmages in applying 8 2520(c)(2)."
Nalley v. Nalley, 53 F.3d 649, 652 (4th Cr. 1995). W find the
rationale of the Nalley court nore persuasive than that set forth
in Rodgers v. Wod, and now hold that the award of statutory
damages under 8 2520(c)(2) is discretionary with the district
court. As in Nalley, the focus of our analysis is the neaning to
be inmputed to a single word, and the significance of the
| egi sl ati ve anendnent whereby that word becane a part of the
statutory schene.

Initially, we note that the change in |anguage from the

mandatory to the permssive is clear. Knowi ng that "[w hen
Congress acts to anend a statute, we presune it intends its
amendnent to have real and substantial effect,” Stone v. I.N S

115 S. C. 1537, 1545 (1995), we ordinarily could end the inquiry
here. But the Suprene Court teaches us that the particular verb
formhere is not always as it seens. "The word "nmay,' when used in
a statute, usually inplies sone degree of discretion. This conmon-
sense principle of statutory construction is by no neans
i nvari able, however, and can be defeated by indications of
| egislative intent to the contrary or by obvious inferences from
the structure and purpose of the statute.” United States V.
Rodgers, 461 U.S. 677, 706 (1983) (footnote and citations omtted).
Thus in sonme unusual circunstances we m ght be persuaded to i npute
a conpul sory aspect to an ordinarily perm ssive verb form W
begin with the argunment concerning the legislative history of the
1986 amendnents, or in this case the |ack thereof.

Here we have no legislative history on the |anguage change,
except that the Senate Report in describing the | egislation parrots
t he | anguage of the anmended section. See S. Rep. No. 541, 99th
Cong., 2d Sess. 27 (1986), reprinted in 1986 U S.C. C. A N 3555,
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3581. Fromthat silence we are asked to infer that no change was
intended. Reluctant as we are to rely on legislative history when
it isinconflict wwth the plain neaning of the statutory | anguage,
our hesitation to draw inferences is not assuaged when there i s no

history at all. See Northern States Power Co. v. United States, 73
F.3d 764, 766 (8th Cr. 1996) ("W think that when, as here, the
statutes are straightforward and clear, legislative history and

policy argunents are at best interesting, at worst distracting and
m sl eading, and in neither case authoritative."), petition for
cert. filed, 65 US LW 3034 (July 5, 1996) (No. 96-29).
Plaintiffs contend that Congress would not have nmade so "great a
change in the Act" w thout discussing it in reported |egislative
hi story. Brief of Appellants at 17. W find that contention
unper suasive. Congress also increased the perm ssible statutory
damages from $1000 to $10,000, and we see nothing in the
| egislative history that explains the reason for the ten-fold

i ncrease. Yet no one suggests that, because there is no
| egi sl ative history about the change, the $10,000 is, for exanple,
a typographical error. Because on its face "the |anguage is

unanbi guous, silence in the legislative history cannot be
controlling.” Dewsnup v. Timm 502 U S. 410, 419-20 (1992).

We | ook then for "obvious inferences fromthe structure and
pur pose of the statute" that "may" was intended to have sonething
other than its ordinary neaning. Rodgers, 461 U.S. at 706. W
find just the opposite. In making the inquiry we concl ude there
are rational explanations for the change in |anguage and there is
no internal conflict if "may" is given its ordinary neaning and
presuned to be a perm ssive verb form Considering the word in the
context of the entire subsection of which it is a part, we concl ude
it must be given its ordinary meani ng.

Before the 1986 anendnents, the maxinmum statutory (civil)
damages that were required to be awarded upon a finding of
violation under the Act (if actual danages were not awarded) was
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the greater of $1000 or $100 per day for each day of violation. In
1986, such danmages were increased to the greater of $10, 000 or $100
per day of violation, a potential ten-fold increase. W think it
| ogi cal that Congress chose to nmake the award of such danmages
di scretionary, given the potential of the law to bring financi al
ruin to persons of nodest neans, even in cases of trivial
transgressions. Unlike the court in Rodgers v. Wod, we do not
think that Congress solved the potential problem that danmages
easily could be disproportionate to injury and cul pability sinply
by creating a sol e exception, not applicable here, prescribing|less
severe penalties for the interception of certain satellite or radio
conmuni cat i ons.

The 1986 amendnents added the exception, or alternate nethod,
for cal cul ati ng damages where "the conduct in violation of this
chapter is the private viewing of a private satellite video
comuni cation that is not scranbled or encrypted or if the
conmuni cation is a radio comunication that is transmtted" on
certain frequencies "and the conduct is not for a tortious or
illegal purpose or for purposes of direct or indirect conmercial
advantage or private commercial gain." 18 U . S.C. 8§ 2520(c)(1)
(1988). In such cases, "the court shall assess" danmages as set
forth in the statute, mandatory | anguage that appears three tines
in the subsection where the penalties are delineated. Fromthis
portion of the anmendnents, we can see that Congress was quite adept
at enacting a mandatory award of danmages for § 2520 liability when
it so chose. It did so--wthout question--for specific violations
within § 2520. In order "[t]o give this contrasting |anguage
meani ng," Nalley, 53 F.3d at 651, we conclude that it did not do so
for the remaining violations.

Significantly, under the exception, the statutory danages to

be awarded shall be "not | ess than $50 and not nore than $500," id.
8§ 2520(c)(1)(A), or "not less than $100 and not nore than $1000"
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for the second violation, id., 8 2520(c)(1)(B). The maxi mum
financial "hit" fromthe mandatory penalty in 8§ 2520(c)(1)--%$500 or
$1000--thus is considerably less than the mnimm anount
speci fied--$10,000--in 8§ 2520(c)(2). Just as the severity of the
penalties is markedly different, soit follows that the discretion
to be exercised by the courts in inposing such penalties would be
different. Under 8§ 2520(c)(1l), the court is required to inpose
sonme damages for violations in a nodest anpbunt that must cone
within a narrowrange. Under 8 2520(c)(2), with a | arger potenti al
penalty, we believe that Congress gave the court nuch broader
di scretion, to award danages as authorized by the statute, or to
award no damages at all

In sum then, we have the "crucial fact" that Congress changed

the verb from "shall" to "may" in anmending the statute in 1986.
Rodgers, 461 U.S. at 706 (discussing change in statutory |anguage
from"shall" to "may"). As we have explained, we will not infer

that the change was inadvertent nerely because the |egislative
history is silent. Mreover, we see no reason, and none has been
pointed out to us, why "literal application of [the] statute w |
produce a result denonstrably at odds with the intentions of its
drafters.” United States v. Ron Pair Enters., 489 U S. 235, 242
(1989) (quoting Giffinv. Oceanic Contractors, Inc., 458 U. S. 564,
571 (1982)). W therefore conclude that the District Court did not
err in holding that it had discretionto decline to award statutory
damages.

C.
Plaintiffs argue that, in any event, the court abused its
di scretion in determ ning that no award of danages was appropriate
her e. Considering all the facts and circunstances, we cannot

agr ee.
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Al though, as it turns out, his actions were unlawful, Newel |
Spears had a legitimte business interest in recording the
t el ephone conversations of his enployees. That is, his store had
been burgl ed, and he believed the burglary to be an inside job. He
al so was concerned about personal use of the business tel ephone by
enpl oyees (and judging by the nunber of plaintiffs in this case,
legitimately so), a violation of store policy. Newel | Spears
consulted a law enforcenent officer who advised him albeit
incorrectly, that there was no problem in tapping one's own

t el ephone. In fact, the Spearses' business and residence
t el ephones shared the sane I|ine. Newel | Spears was an anateur
W ret apper, using unsophisticated equi pnmrent. O course, none of

these circunstances is a defense to the violations. Neverthel ess,
such facts nerit consideration in the discretionary award of
statut ory danages.

There is no evidence of w despread disclosure or use of the
plaintiffs' intercepted conversations,® and there were no actua
damages incurred by the plaintiffs or profits earned by the
Spearses from the conversations. The Spearses already have been
punished in the previous litigation for the nbst egregious
violations of the Act as a result of the substantial civil
penalties, attorney fees, and costs they paid to Sibbie Deal and
Calvin Lucas. As the District Court noted, Juanita Spears is in
her seventies and retired, with no incone other than that derived
from the assets she and Newell accumul ated during their working
lives.

8As indicated earlier in this opinion, there was
uncontroverted evidence before the District Court that a
conver sati on between Luke Anderson and Si bbie Deal was discl osed,
but that disclosure apparently is not the basis for aclaiminthis
case.
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Consi dering these circunstances, we hold that the District
Court did not abuse its discretion in declining to award statutory
damages to the intercepted plaintiffs.

D.

Plaintiffs also argue that the D strict Court abused its
di scretion in denying their notion for attorney fees and costs. In
its decision to deny fees and costs, the court relied on the sane
reasons enunerated for the denial of statutory damages. The court
al so considered "that this litigation has been conducted by
essentially the sanme counsel as were involved in the Deal
l[itigation,” and concluded that it would "not punish defendants
with two sets of attorney's fees and costs when such piecenea
litigation as occurred here could have been easily avoided by
diligent review of the evidence." Reynolds, 857 F. Supp. at 1348.
W hold that the District Court did not err in holding that
attorney fees and costs were not "appropriate relief,” id., inthis
case.

V.

The District Court is affirmed in all respects.
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