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MAG LL, G rcuit Judge.

GS Roofing Products Conpany, Inc. (GS) appeals the district court's
ruling that GS's former controller, Paul O Spinden, was not an exenpt
adm ni strative enployee under the Fair Labor Standards Act (FLSA), 29
U S.C. 88 201-216. W reverse.

Spi nden worked as the plant controller for the GS plant in Little
Rock, Arkansas, from January 1985 until Septenber 1993. Wien Spinden first
joined the conpany, he had an accounting clerk and an accounts payabl e
clerk who reported to him I n Decenber 1986, the clerks were term nated
as part of a downsizing effort by



GS, and Spi nden took over their duties.! As a result of these additiona
duties, Spinden consistently worked |onger than forty hours each week.
Spi nden received only his base salary and bonuses as conpensation, however,
which at the time of his retirenment was $42, 792 annual ly. Spi nden brought
this lawsuit against GS in August 1993, seeking overtime conpensation for
hours worked in excess of forty hours per week for the last two years of
his enpl oynent with GS.?2

In its defense agai nst Spinden's claimfor overtine wages, GS argued
that Spi nden was exenpt fromthe FLSA s overtine conpensation provisions
because he was an adm nistrative enpl oyee under the definition provided by
the FLSA' s enabling regulations. Both Spinden and GS subnitted evi dence
whi ch described Spinden's duties at GS. GSrelied, in part, on Spinden's
own resune, which summari zed his work at GS

* Provided accurate and tinely financial reporting,
i ncludi ng accounts payable, inventory, cash receipts and
di sbursenments, journal and bank account reconciliation,
production and vari ance report

* Posted daily, weekly, and nonthly production, including
downtinme and | oss tine
Mai nt ai ned personnel records

* Prepared hourly payrol

* Prepared quarterly and annual federal and state tax
reports, including multi-state reports

* Managed cash fl ow

* Prepared annual budgets for plant operation and for al
departnents

While GS never replaced Spinden's pernmanent assistants, it
did occasionally enpl oy tenporary enpl oyees who assisted Spinden in
his work. Spi nden denies that he directly supervised these
t enporary enpl oyees.

2Spinden's claim for overtime conpensation was tried by the
district court in a bench trial. Spinden also brought a suit under
the Age Discrimnation in Enploynent Act, 29 U S.C. 88 621-634,
al l eging age discrimnation by GS. The discrimnation suit was
sinmultaneously tried before a jury, which found for GS. Spinden
does not appeal this adverse verdict.
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Anal yzed standard/actual cost for all production

Responsi ble for obtaining and nmaintaining all enployee
i nsurance

Prepared nonthly journal entries

Mai nt ai ned general | edger

Def. Ex. 1, reprinted in Appellant's App. at 34.

GS presented evidence that Spinden regularly created a variety of
reports, including the Variance Report. The Variance Report neasured the
Little Rock plant's actual nonthly performance against its projected
nmont hly performance; where actual costs exceeded projected costs, a
negati ve variance exi sted. Spi nden acknow edged that when he noted
negative variances, he "mght say sonmething [to the plant nanager], because
in the course of setting up the standard, we may have set the standard up
alittle bit too low" Trial Tr. at 364.

In addition, GS presented a "Performance | nprovenent Plan," signed
by Spinden and dated March 2, 1992, which listed "perfornance criteria
(know edge, skill, and other personal factors critical to job success)" for
Spi nden' s position:

Mist be able to determine the best way to programall schedul es
for tinmely reporting.

Must have accounting skills and know edge of accounting
principles and practices.

Th[ o] rough knowl edge of GS Roofing Products Co. needs and
requirenents to stay abreast of all changes from Corporate
Ofice.

Ability to analyze, pr ocess, interpret and effectively
communi cat e cost dat a.

Def. Ex. 18, reprinted in Appellant's App. at 47 (enphasis added). The
pl an al so descri bed several "key job objectives"

Wrk with Admin Ass't to develo[p] a nethod to bal ance



and audit Distribution Trial Balance Summary Report on nonthly
basi s .

Design a Cost Reduction Reporting Formthat will generate al
data needed to accurately report savings

Work with Production Superintendent to develop plan and
i nmpl ement[at]ion schedule for conputerizing production and
usage reporting on a daily basis

GS al so presented evidence that Spinden had been responsible for
conputerizing the accounting procedures at the Little Rock plant; that
Spinden nmet wth the Little Rock GS plant nmanager, production
superintendent, traffic nmanager, process engi neer, and corporate process
engi neer for weekly staff neetings, see Trial Tr. at 524 (Spinden
Testinony); that Spinden was, upon his own reconmendati on, responsible for
accepting service of process as the registered agent for GSin Little Rock,
see id. at 463; that Spinden signed docunents fromthe city of Little Rock
Revenue Collection Division for GS, thereby agreeing that he was an "owner,
of ficer or manager” of GS, see Appellant's App. at 52; and that Spinden
si gned equi pnent |easing contracts for GS. See id. at 54.

Spinden testified at trial that npost of his tinme was occupi ed by

[jJust a bunch of nunber crunching and basically doing all the
accounting work as far as clerical work that had to be done
getting production reports and putting in production and the
time sheets and tinme cards and just nenial, everyday
bookkeepi ng j obs.

Trial Tr. at 523 (Spinden Testinony). During his cross-exani nation,
Spi nden testified regarding his other duties at GS

Q M. Spinden, in your controller job from 1987 until 1993
your duties included the follow ng things, correct,



and |'mgoing to list themfor you: Accountable for the tinely
and accurate reporting of manufacturing costs and vari ances?

A. Yes.

Q Experience in a manufacturing environnment with enphasis on
standard costing, variance analysis, and the «corollary
disciplines of accounting normally associated wth the
nmai nt enance of a general | edger?

A. No.

Q You don't believe that t hat was one of your
responsibilities?

A. Not analysis. | did not have tinme to do anal ysis.

Q Al right. Did you give the follow ng answer [during your
deposition on April 26, 1994] to the follow ng question

) "Now, No. 2, three to five years' experience
in a manufacturing environnent with enphasis on
standard cost variance analysis and corollary
di sci plines of accounting nornally associated with
mai nt enance of a general |edger. Wuld you agree
that the plant controller--as plant controller at
GS Roofing, that these were skills that you used as
pl ant controller and skills that you possess?"

"Answer: Yes."
Did you give that answer at that tine?

A. | may have

Trial Tr. at 452-54. Spinden also agreed that he: reconciled the payrol
bank account and audited weekly payroll earnings and deductions; prepared

journal entries for the recording of accounts payable accruals, liabilities
associated with the hourly payroll, conception of raw materials and rel ated
variances; scrutinized all production and inventory dates to insure

accuracy, policy conpliance, and control; and devel oped systens/prograns
whi ch



reduced clerical effort and i nproved office productivity. 1d. at 457-60.

and was therefore entitled to overtinme conpensation

The district court concluded that Spinden was not an exenpt enpl oyee,

[This case] conmes down to the, as everyone agrees, what

[Spinden's] primary duty was. . . . | think these concepts are
alittle slippery. So when | first heard about that 50 percent
rule, a good rule of thumb . . . | figured, well, that wll

give ne sonething | can tie to. Then | hear about the Burger
King case [% that's 90 percent and they go for managerial or
admi ni strative or whichever :

This case is so close that I'"'mstill making up ny nmind as
I"'mtalking in ny opinion

But it seens to ne that prinmary duty has to have sone tie
in sone way in nobst cases to anmount of tine spent on a
particular duty. Now, if it were 50 percent, | could easily
find in M. Spinden's case because | think clearly that nore
than 50 percent of his tinme was spent in doing things, what 1'd
call mere bookkeeping or things that | would not cal
di scretionary or decision nmaki ng or nanagenent-type deci sions.
On the other hand, if we went with the Burger King case on 90
percent, | might be inclined clearly to go the other way.

I do think the Burger King case is distinguishable
because | think sonebody that is a manger or supervisor in a
fast food place really can be the manager and spend nost of his
ti me doi ng--cooking hanburgers and dipping french fries and
doing that sort of thing and still have a finger on the pul se
of everything, still be directing everything and probably
doesn't have to do nuch directing when he's got trained
enpl oyees. | don't think that that is a very close anal ogy.
| think it was Holnes who said, "All simles linp," and so |
don't think that's a very cl ose anal ogy.

V.

The court stated:

31t is unclear whether the district court referred to Donovan

or

(Burger King I). Both cases involved the sane essential facts,

arrived at the sane | egal concl usions.
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Burger King Corp., 675 F.2d 516 (2d Gr. 1982) (Burger King I1),
Donovan v. Burger King Corp., 672 F.2d 221 (1st Cr. 1982)

and



So | get back to, well, how much tine under all the facts
of this case do | think that M. Spinden spent doing primrily
what 1'd call adnministrative, nore nmanagerial, decision nmaking,
di scretion, independent judgnent-type things. | know that even
though the lawis clear that he doesn't have to nake the fina
deci sion hinself, that sending information to others who will
make the decision doesn't necessarily--can't necessarily nean
that it's an administrative duty because just the purest
bookkeepers could send nunbers into the corporate or to the
pl ant manager and it would be a basis of the final decision.
You coul d say that he hel ped or she helped in the decision in
t hat respect.

Well, ny overall inpression is--and when | say "overal
inmpression,” | nean ny opinion is that M. Spinden spent about
80 to 90 percent in nonexenpt work. Well, is that enough to
nmake hi m nonexenpt under all the facts and circunstances of the
case? And | find that it is. | find himnonexenpt, the 80 to
90 percent. So I'mgoing to make a specific finding of fact

that in my opinion that he did about 80 to 90 percent of
nonexenpt work and, conversely, the other percentage woul d be
what would norrmally be exenpt work.

| think that clearly that M. Spinden did nore exenpt
work than his testinony in his view he did, but | don't find
that he did nuch nore. |[|'ve got to tie it in sonme way to how
much he did and how inportant it was. | just don't get the
overal |l inpression that he was nuch nore than a bookkeeper. He
was sonet hi ng nore but not enough for nme to find that that was
his primary duty, and so that will be the finding of the Court
on that.

Trial Tr. at 1148-51. The district court supplenented this finding during
a subsequent tel ephonic conference with the parties:

| want to nmake one comment on the finding | made that M.
Spi nden was not an admi ni strative person under the exception
| am even nore confident of ny finding as | have reflected on
the trial and the evidence. | feel, as | stated earlier, he
probably did do about ten to twenty percent, probably about
fifteen percent wrk which wuld probably be called
admnistrative. Just for exanple, he took over the work of two
enpl oyees who undeniably did nothing other than clerical,
bookkeepi ng type work. So, | think he was basically your
garden vari ety bookkeeper with a few adninistrative duti es.



So, bottonline, when viewed as a whole | do not believe
he was an adm nistrative enpl oyee as defined by the statute and
t he regul ati ons.

Conference of March 9, 1995 Tr. at 5-6.

The district court also found that GS and Spi nden had agreed that his
salary was for forty hours per week, and that Spinden was entitled to one-
and-a-half tinmes his normal rate of pay for hours worked over forty. The
district court entered a judgnent for Spinden for $54,507.28, plus
$5,028.86 in sinple interest from Septenber 15, 1993 through March 9, 1995,
pl us postjudgnent interest at a rate of 6.57 percent until paid, and
awar ded Spi nden attorney's fees. GS now appeal s, arguing that the district
court erred in (1) concluding that Spinden was a nonexenpt enployee; (2)
finding that there was an agreenent between the parties that Spinden's
salary was for a forty-hour week; and (3) cal cul ating Spinden's overtine
wages at one-and-a-half tinmes his base rate of pay.*

A

W reviewthe district court's findings of fact for clear error, see
Fed. R Civ. P. 52(a), and its legal conclusions de novo. See Reich v.
Avoca Mtel Corp., 82 F.3d 238, 240 (8th Gr. 1996). "A finding is
"clearly erroneous' when although there is evidence to support it, the

reviewing court on the entire evidence is left with the definite and firm
conviction that a m stake has been commtted." United States v. United
States Gypsum Co., 333

4Spi nden has noved to dismss GS's appeal on the ground that
GS failed to provide a conplete record. W deny this notion. GS
has counternoved for sanctions against Spinden, for what it
considers a frivolous notion. This notion is also denied.
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U S 364, 395 (1948). In an FLSA exenption analysis, "the anount of tine
devoted to administrative duties, and the significance of those duties,
present factual questions.” Avoca, 82 F.3d at 240 (quotations and
citations omtted). The wultinmate question, however, of "whether
[enmpl oyees'] particular activities excluded themfromthe overtinme benefits
of the FLSA is a question of law . . . governed by the pertinent
regul ations promulgated by the Wage and Hour Administrator.” Icicle
Seaf oods, Inc. v. Wrthington, 475 U S. 709, 714 (1986).

Under the FLSA, enpl oyees are entitled to additional conpensation for
working nore than forty hours in a week. See 29 U. S.C. § 207(a). Bona
fide adm nistrative enpl oyees, however, are exenpt fromthis provision, and
are not entitled to additional conpensation. See 29 U. S.C. § 213(a)(1).
This exenption is "narrowy construed in order to further Congress' goal
of providing broad federal enploynent protection." MDonnell v. City of
Omha, Neb., 999 F.2d 293, 295 (8th G r. 1993), cert. denied, 114 S. C
1188 (1994). The burden is on the enployer to prove that this exenption

applies by "denonstrat[ing] that their enployees fit ‘'plainly and
unm stakably within the exenption's terns and spirit.'" MDonnell, 999
F.2d at 296 (quoting Arnold v. Ben Kanowsky, Inc., 361 U S. 388, 392
(1960)).

Different tests apply to deternmine if an enployee is qualified for
the administrative exenption, depending on the enployee's |evel of
conpensation. Were, as in Spinden's case, an enpl oyee earns nore than
$250 per week, the "short test" applies. See Shockley v. City of Newport
News, 997 F.2d 18, 28 (4th G r. 1993). Under the short test, an enpl oyee
gqualifies for the adm nistrative exenption if his "primary duty consists

of the performance of [office or nonnmanual work directly related to
nmanagement policies or general business operations of his enployer or his
enpl oyer's custoners],



whi ch includes work requiring the exercise of discretion and i ndependent
j udgnent." 29 CFR &8 541.2(e)(2) (incorporating 29 CF.R 8§
541.2(a)(1)).

Regul ations at 29 CF. R 8 541.103, incorporated by 29 CF.R 8§
541. 206(b), define "primary duty" for this exenption

A determ nation of whether an enpl oyee has [adninistration] as
his primary duty nmust be based on all the facts in a particul ar
case. The anmount of tinme spent in the performance of the
[admi nistrative] duties is a useful guide in determnining
whet her [adnministration] is the prinmary duty of an enpl oyee.
In the ordinary case it may be taken as a good rule of thunb
that primary duty neans the mmjor part, or over 50 percent, of
t he enployee's tine. Thus, an enpl oyee who spends over 50
per cent of his time in [administration] woul d  have
[admi nistration] as his primary duty. Tine alone, however, is
not the sole test, and in situations where the enployee does
not spend over 50 percent of his tine in [administrative]
duties, he might nevertheless have [administration] as his
primary duty if the other pertinent factors support such a
conclusion. Sone of these pertinent factors are the relative
i mportance of the [administrative] duties as conpared wth
ot her types of duties, the frequency with which the enpl oyee
exercises discretionary powers, his relative freedom from
supervision, and the relationship between his salary and the
wages paid other enployees for the kind of nonexenpt work
perforned by the [admi nistrator].

(emphasi s added). Under these regulations, therefore, an "enployee's
primary duty is that which is of principal inportance to the enpl oyer,
rather than collateral tasks which nay take up nore than fifty percent of
his or her time." Reich v. Woming, 993 F.2d 739, 742 (10th Gr. 1993).

In concluding that Spinden did not have adm nistration as his prinmary
duty as GS's enployee, the district court relied entirely on its finding
that 80 to 90 percent of Spinden's tasks were routine and nondi scretionary
in nature. See Trial Tr. at 1148-51; Conference Tr. at 5-6. The district
court did not conduct the
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analysis set out in 29 CF. R 8§ 541.103, which applies when the 50 percent
"rule of thunb" is inapplicable. Wile we accept the district court's
finding that only 10 to 20 percent of Spinden's duties involved discretion
we nust reject as clearly erroneous its finding that adm ni stration was not
Spi nden's primry duty.

As the regul ations nake clear, the percentage of tinme an enpl oyee
spends on admnistrative tasks is but one factor in determning if
admnistration is that enployee's primary duty. |In Mirray v. Stuckey's,
Inc., 939 F.2d 614, 618 (8th Cir. 1991), cert. denied, 502 U S. 1073
(1992), we held that the fact that an enpl oyee spent 65 to 90 percent of

his tinme on nonexenpt tasks "is not a controlling factor under the
regul ations" for determ ning whether the enployee was exenpt from the
FLSA' s overtine provisions. See also Jones v. Tiller, 72 F.3d 138, 1995
W 712674, *3 (10th Cir. 1995) (unpublished opinion) (enployee who spent
90 percent of her tine on nonexenpt tasks qualified for admnistrative

exenption); Burger King Il, 675 F.2d at 521 (analyzing prinmary duty where
50 percent rule of thunb was inapplicable); Burger King |, 672 F.2d at 226-
27 (sane).

Applying the proper analysis to the facts of this case, we concl ude
that Spinden's primary duty as controller of GS's Little Rock plant®
consisted of the performance of office work directly related to the
nmanagement policies or the general business operations of GS. View ng the
record as a whole, we nust therefore

Wiile it may be true that "a controller or conptroller would
necessarily have a primary duty directly related to nanagenent
policies or general business operations,” dark v. J.M Benson Co.,
789 F.2d 282, 285 (4th Gr. 1986) (paraphrasing district court), we

agree that "[a] title alone is of little or no assistance in
determ ning the true i nportance of an enployee to the enpl oyer or
his exenpt or nonexenpt status." 29 CF.R 8§ 541.201(b)(1).

Rat her than using Spinden's controller title as a yardstick, the
proper analysis is "whether his duties, responsibilities, and
salary neet all the requirenents"” for the exenption. 29 CF. R
§ 541.201(b)(2).
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conclude that the district court's finding that Spinden "was basically your
garden vari ety bookkeeper with a few adm nistrative duties," Conference Tr.
at 6, was clearly erroneous.®

Unli ke any bookkeeper, Spinden was a nmenber of the Little Rock
pl ant's managenent team and participated in weekly neetings with senior
nmanagement personnel. At these neetings, Spinden and the others discussed
i ssues of inportance to GS, including opening a new production |ine at the
Little Rock plant. See Trial Tr. at 379-81 (Spinden Testinony). In
addition, Spinden's adnministrative duties included serving as the
regi stered agent for service of process, conputerizing the Little Rock
plant's accounting procedures, and signing contracts and tax docunents.
Perhaps nost significantly, Spinden created Variance Reports for GS, which
acted as a "score card" for the Little Rock plant. See Trial Tr. at 770
(Testimony of TomSnith, Little Rock plant nmanager). Spinden agrees that
the Variance Reports were "vital to pricing and production information."
Appellee's Br. at 10. Spinden's role in this area strikes this Court as
extremely simlar to the exanple of an exenpt statistician provided by the
regul ati ons:

Sone firns enpl oy persons whom they descri be as
"statisticians." If all such a person does, in effect, is to
tabul ate data, he is clearly not exenpt. However, if such an
enpl oyee nmakes analyses of data and draws concl usions which are
inportant to the determnation of, or which, in fact, determ ne
financial. nerchandising, or other policy. clearly he is doing
work directly related to managenent policies or general
busi ness operati ons.

It is true that Spinden did conpl ete bookkeeping tasks as
part of his overall duties, and that these tasks occupi ed nmuch of
his tinme after downsizing limted his accounting staff to
occasi onal tenporary enpl oyees. W conclude, however, that nerely
because Spinden took on additional <clerical tasks does not
necessarily mean that his primary duty becane clerical in nature.
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29 CF.R 8§ 205(c)(3) (enphasis added).’

The other elenents of the primary duty analysis also support our
concl usion that Spinden was an admi nistrative enpl oyee. Spinden engaged
in discretionary duties at least 10 to 20 percent of the tinme, which we
hold constitutes a frequent exercise of discretionary duties under the
regul ati ons. See, e.dq., Jones, 72 F.3d 138, 1995 W 712674, at *3;
Stuckey's, 939 F.2d at 618. In 1993, Spinden was the third highest paid
enpl oyee of the Little Rock plant, earning nore than every ot her enpl oyee

except for the plant manager and the plant superintendent,® and his salary
far outpaced that of purely clerical enployees who otherwi se would have
carried out Spinden's bookkeeping duties. See Appellant's App. at 133
Spi nden acknowl edges that enpl oyees receiving |ess conpensation than he
were clearly exenpt. See Trial Tr. at 524-25; Appellant's App. at 133.
It is clear fromthe record that Spinden was not only the chief financial
enpl oyee of the Little Rock plant, but that he was essentially a one-nan
departnent, receiving only occasional assistance. As such, Spinden was not
directly supervised by any financial officer at the Little Rock plant, but
rather received direction only fromthe plant manager at the Little Rock
plant and the corporate office. See Appellee's App. at 63 (organizational
chart of Little Rock plant); Trial Tr. at 456 (Spinden's testinony that he
received direction fromcorporate office).

I'n addition, the specific objectives listed in Spinden's
Per f ormance | nprovenent Plan for Spinden to achieve involved the
design and developnent of accounting reports and nethods,
gui ntessential adm nistrative tasks. See Appellant's App. at 47.

8Spi nden earned $42,792 in 1993, while the plant manager, the
hi ghest paid individual at the Little Rock plant, earned $65, 208
that year. See Pl. Ex. 36, reprinted in Appellant's App. at 141.
W note that, if Spinden were to be paid the nore than $27, 000 per
year in overtime which the district court's judgnent provides, he
woul d, as a nonexenpt enpl oyee, be the highest paid person at the
pl ant .
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C.

Spi nden has also nmet the second prong of the short test: as the
district court found, he spent 10 to 20 percent of his tine "doing
primarily what |'d call adm nistrative, nore managerial, decision naking,
di scretion, independent judgnent-type things." Trial Tr. at 1150. The
term "discretion and i ndependent judgnent” is defined in the regulations
at 29 CF. R § 541.207:

(a) In general, the exercise of discretion and independent
judgnent invol ves the conpari son and the eval uati on of possible
courses of conduct and acting or nmaking a decision after the
various possibilities have been considered. The term. .
inplies that the person has the authority or power to nake an
i ndependent choi ce, free from imediate direction or
supervision and with respect to nmatters of significance.
[(e)(1)] The term "discretion and i ndependent judgnent" . . .
does not necessarily inply that the decisions nmade by the
enpl oyee nust have a finality that goes wth wunlinted
authority and a conpl ete absence of review. The decisions nade
as a result of the exercise of discretion and independent
judgnent may consist of recomrendati ons for action rather than
the actual taking of action.

See also Dynond v. United States Postal Serv., 670 F.2d 93, 96 (1982)
("Even though an enpl oyee's work is subject to approval, even to the extent

that a decision nmay be reversed by higher |evel nanagenent, it does not
follow that the work did not require the exercise of discretion and
i ndependent judgnent as the terns are defined for the administrative
enpl oyee exenption."). In addition to his analytical duties, such as
maki ng suggestions to senior nmanagenent about negative variances in the
Variance Report, see Trial Tr. at 364, Spinden nade reconmrendati ons about
the need for additional personnel, see id. at 380, and about termnating
personnel. See id. at 378. W agree that Spinden spent at least 10 to 20
percent of his tinme engaged in discretionary duties, which adequately
fulfills this elenent of the short test. See, e.qg., Dynond, 670 F.2d at
95 (under short test, enployees "qualify for
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the administrative enployee exenption if they neet the nore liberal
standard requiring that their duties nerely '"include' work requiring the
exerci se of discretion and i ndependent judgnent").

In light of the entire record in this case, and with "due regard

to the opportunity of the trial court to judge of the credibility of
the witnesses," Fed. R Cv. P. 52(a), we reverse the district court for
clear error, and hold that GS has net its burden of proving that Spinden
fits "plainly and unnistakably within the [adm nistrative] exenption's
terns and spirit." MDonnell, 999 F.2d at 296 (quotations and citation
omtted).

Because we hold that Spinden was an exenpt administrative enpl oyee
under the FLSA, he is not entitled to overtine conpensation. Because we
reverse on this ground, we need not reach GS's other argunents.
Accordingly, we reverse the district court's judgnent and award of
attorney's fees.

A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH CI RCUT.
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