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Before RICHARD S. ARNOLD, Chief Judge, and JOHN R G BSON and FAGG
Circuit Judges.

FAGG GCircuit Judge.

Jack Pankow, an insurance agent, sold Young Anerica, Inc. (Young
America) a Manhattan Life |nsurance Conpany (Manhattan Life) group life
i nsurance policy that provided coverage for certain Young Anerica officers
and enpl oyees. The group policy was an enpl oyee benefit plan governed by
t he Enpl oyee Retirenent Incone Security Act (ERISA), 29 U S C 88§ 1001-1461
(1994), and Young Anerica was the plan adm nistrator. Young Anerica's
Chi ef Executive Oficer, Stanley Fink, had $300, 000 of coverage under the
policy. Stanley naned his wife Selna as the beneficiary. Mnhattan Life
|ater transferred the policy to Union Central, which cancelled the
Manhattan Life policy and issued Young Anerica a simlar policy witten by
Union Central. |In March 1991, when Stanl ey was approachi ng the nmaxi num age
of eligibility for the group policy, Stanley's son Craig tel ephoned Union
Central to discuss converting Stanley's coverage into an individual policy.
A Union Central enployee inforned Craig that Stanl ey woul d be covered under
the group policy until June 1, 1991. After Stanley died on May 15, 1991,
Union Central rejected Selma's claim for the $300,000 death benefit,
claimng Stanley had not been eligible to participate in the group policy
at the tinme of his death because he was not an active, full-tine enpl oyee
of Young Anerica. Young Anerica, Selma, and Craig, as personal
representative of Stanley's estate (collectively the Finks), then brought
various clains against Union Central and Pankow. The district court
granted summary judgnent for Union Central on the Finks' clains for
wrongful denial of ERI SA benefits, equitable estoppel, and breach of
fiduciary duty. The district court also granted summary judgnent for
Pankow on the Finks' clains against him for msrepresentation and
intentional and negligent infliction of



enotional distress. The Finks appeal the grant of summary judgnent on all
these clains. Also, the district court denied Union Central's application
for attorney's fees and costs under 29 U S.C. § 1132 (g)(1), and Union
Central cross-appeals the denial of its application. W affirm

The Finks first contend the district court inproperly granted summary
judgnent on their claimfor wongful denial of pension benefits, see 29
US C § 1132(a)(1)(B), because the record shows there are naterial fact
di sputes about whether Stanley net the policy requirenment of active, full-
time enpl oynent and was eligible for coverage. W disagree. Wen an ER SA
plan fiduciary, like Union Central, has authority to determine eligibility
for an ERI SA benefit plan or to interpret plan terns, the fiduciary's
refusal to pay benefits under the plan is reviewed for an abuse of
di scretion. Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115
(1989). The district court reviewed Union Central's decision under the

abuse- of - di scretion standard, and the Finks do not dispute that standard
of review on appeal. Union Central did not abuse its discretion unless its
refusal to pay benefits was " “extraordinarily inprudent or extrenely
unr easonabl e. Lickteig v. Business Men's Assurance Co. of Am, 61 F.3d
579, 583 (8th Cir. 1995) (quoted case omitted). Havi ng consi dered the

record de novo, we agree with the district court that Union Central did not

abuse its discretion in denying benefits for Stanley. Id. (court of
appeal s reviews district court's application of deferential standard de
novo).

Union Central thoroughly investigated Selma's claimfor benefits and
di scovered overwhel mi ng evidence that Stanley was not an active, full-tine
enpl oyee at the tinme of his death. To qualify as "active" under the
policy's terns, an enployee nmust work at the enployer's regular place of
enpl oynent or at sone other place where the regul ar busi ness operations of
the enployer require that enployee to go. Union Central |earned that
Stanl ey spent nost of the year in Arizona, not at Young Anerica's regul ar
pl ace of



business in North Dakota, and the Finks presented no evidence that Young
Anerica asked Stanley to go to Arizona for business reasons. Further, the
policy provides that enployees nust be scheduled to work at least thirty
hours a week and nust be on the enployer's regular payroll to be "full-
time." Stanl ey, however, led a sem -retired lifestyle. Hs primary
contacts with Young Anerica were summer visits to the North Dakota offices
and frequent phone calls to his sons, the corporation's active nanagers.
Union Central also obtained tax records showing Stanley's salary dropped
sharply after 1988 and he began receiving social security paynments.
Despite being given an opportunity to respond to Union Central's concerns,
the Finks did not provide Union Central with evidence showi ng Stanley
regularly worked thirty hours a week and was on Young Anerica's regular
payroll for that work. Al though Stanley was still considered the
corporation's Chief Executive Oficer, the group policy specifically
provides that corporate officers are not eligible for coverage solely due
totheir titles, but nust be active, full-tinme enployees. Considering the
i nformation available to Union Central when it denied Selma's claimfor
benefits, see Ravenscraft v. Hy-Vee Enployee Benefit Plan & Trust, 85 F.3d
398, 402 (8th Cir. 1996), Union Central's denial was not an abuse of
di scretion.

The Finks next contend that even if the denial of benefits was
consistent with the policy's terns, Union Central should be estopped from
denying benefits because Union Central nisled them about Stanley's
eligibility. The Finks argue that before Union Central rewote the policy,
it informed Young Anerica that eligibility requirenments would renmain the
sane as in the Manhattan Life policy, but Union Central in fact added the
requi rement that corporate officers nust be active, full-tine enpl oyees.
The Finks al so assert the Union Central enployee Craig Fink spoke to on the
tel ephone misled Craig by telling him Stanl ey would be insured under the
group policy until June 1, 1996. The Finks' estoppel clains fail because
common- | aw est oppel principles cannot be used



to obtain ER SA benefits that are not payable under the terns of the ERI SA
plan. See Jensen v. SIPCO Inc., 38 F.3d 945, 953 (8th Cir. 1994), cert.
denied, 115 S. C. 1428 (1995). Courts nay apply the doctrine of estoppel
in ERI SA cases only to interpret anbi guous plan terns, and the Finks do not

argue the eligibility requirenents are anbiguous. Slice v. Sons of Norway,
34 F.3d 630, 634-35 (8th Gr. 1994). Unlike the Finks, we do not think the
availability of estoppel principles in ERI SA cases depends on whether the

benefit plan's financial soundness would be affected by ordering the
payrment of benefits. See id. at 633-34.

We also reject the Finks' claim that Union Central breached its
fiduciary duties by failing to train Young Anerica, the plan adm nistrator;
by accepting prem um paynents on Stanley's behalf wthout verifying
Stanley's eligibility; and by failing to provide Craig Fink with conplete
i nformation about Stanley's status when Craig called Union Central. First,
Union Central had no duty to train or supervise Young Anerica because Union
Central did not have the authority to select or renove the plan
adm ni strator. Leigh v. Engle, 727 F.2d 113, 135 (7th G r. 1984); see
Anerican Fed'n of Unions Local 102 Health & Wilfare Fund v. Equitable Life
Assurance Soc'y of the United States, 841 F.2d 658, 665 (5th Gr. 1988).
Second, the undisputed evidence shows Young Anerica was responsible for

determ ning enployee eligibility and updating Union Central about which
enpl oyees were covered by the group policy. See 29 U . S.C. § 1105(c)
(allowing co-fiduciaries to divide fiduciary duties and liability). Young
Anerica represented to Union Central that Stanley was eligible, and Union
Central had no reason to think otherwise. Although Craig testified he
called Union Central because Stanley was about to turn seventy and pl anned
to retire, the Finks presented no evidence Craig inforned Union Central
that Stanley had al ready noved to Arizona and scal ed back his work hours.
What the Union Central enployee told Craig was true and conpl ete based on
the information available to Union Central. (f. Eddy v. Colonial Life Ins.
Co. of Am, 919 F.2d 747, 751 & n.3




(D.C. GCr. 1990) (insurer had duty to informplaintiff about conversion
rights because plaintiff told insurer his coverage under group policy was
ending). |n short, the Finks' assertions are insufficient to show a breach
of fiduciary duty.

W now turn to the Finks' misrepresentation and infliction of
enotional distress clainms against Pankow. The district court concluded the
Fi nks' state common-| aw cl ai n6 agai nst Pankow were preenpted by 29 U S. C
8 1144(a) because the clains related to the group insurance plan. See
I ngersoll-Rand Co. v. Mdendon, 498 U.S. 133, 138-39 (1990). The Finks
argue their state law clains affect the insurance plan in too tenuous,

remote, or peripheral a manner to be preenpted, because the clains are
based on nisrepresentati ons Pankow nmade during the sale of the Manhattan
Life policy to Young Anerica, before Young Anerica began admi nistering the
policy for its enployees. See Consolidated Beef Indus., Inc. v. New York
Life Ins. Co., 949 F.2d 960, 963 (8th Cr. 1991), cert. denied, 503 U S
985 (1992). W think the clains are probably preenpted, see id. at 964,
but summary judgnment woul d be proper anyway because there is no evidence

Pankow acted wongfully during the sale of the Manhattan Life policy. It
is the Finks' position that Stanley was covered under the Manhattan Life
policy, and Union Central added the active, full-tine enploynent
requi renment for officers. Pankow presented undi sputed evidence that he did
not even know the group policy was transferred to Union Central until about
two years after the transfer. W conclude the Finks have not presented
evi dence to show Pankow nade m srepresentations about the policy or caused
t he Finks enotional distress.

The district court also treated the Finks' mnisrepresentation and
infliction of enotional distress clains agai nst Pankow as ERI SA cl ains for
breach of fiduciary duty. See Slice v. Sons of Norway, 978 F.2d 1045, 1046
(8th Gr. 1992) (per curiam (when ERI SA preenpts state |aw clains, court

shoul d consi der whet her cl ai nms



state cause of action under ERI SA or federal common |law). As the district
court correctly concluded, Pankow did not act in a fiduciary capacity
toward the Finks. Individuals "who provide professional services to plan
admnistrators “are not ER SA fiduciaries unless they "transcend the norna
role" and exercise discretionary authority.'" Kerns v. Benefit Trust Life
Ins. Co., 992 F.2d 214, 217-18 (8th Cr. 1993) (quoting Martin v. Feilen
965 F.2d 660, 669 (8th G r. 1992), cert. denied, 506 U S. 1054 (1993)).

I nsurance agents can becone fiduciaries by participating in the

admnistration of a benefit plan, managing the plan's assets, or providing
i nvestment advice for conpensation about the plan's noney or property. See
29 U S.C § 1002(21)(A (defining fiduciary); dson v. E.F. Hutton & Co.

957 F.2d 622, 626 (8th Cr. 1992). According to the Finks, Pankow
understood their insurance needs and reconmended the Manhattan Life policy

as the one Young Anerica shoul d purchase, and Pankow hel ped Sel ma apply for
Stanl ey's death benefit. These assertions are not enough to show Pankow
crossed the line between insurance broker and fiduciary. Li ke the
i nsurance agent in Consolidated Beef Industries, Pankow was not invol ved

in plan admnistration or investnents, but "was nerely a sal esperson
earni ng conmi ssions and not a fiduciary under ERISA " 949 F.2d at 965.
As a nonfiduciary, Pankow is not liable for damages under ERI SA, and the
Fi nks' conplaint requests only a damages award. Firstier Bank v. Zeller
16 F.3d 907, 914 (8th Cr.), cert. denied, 115 S. C. 194 (1994).

Al though the Finks nake a passing reference to federal comon |aw in
their appellate brief, they do not devel op an argunent that federal comon
| aw provides thema cause of action against Pankow. At any rate, we would
not use federal common law to allow a danages cl ai m agai nst a nonfi duci ary
because ERISA's carefully drafted enforcenent provisions "provide strong
evi dence that Congress did not intend to authorize other renedies that it
sinply forgot to incorporate expressly." Massachusetts Miut. Life Ins. Co.
V. Russell, 473 U. S. 134, 146 (1985). Federal comon | aw may be used




to fill gaps in ERI SA, Anderson v. John Morrell & Co., 830 F.2d 872, 877
(8th Cir. 1987), but not to upset Congress's policy choices.

Turning to Union Central's cross-appeal, we conclude the district
court did not abuse its discretion in denying Union Central's application
under 29 U S.C. 8§ 1132(g)(1) for attorney's fees and costs. See
Consolidated Beef Indus., 949 F.2d at 966. Contrary to Union Central's
contention, the district court adequately considered the factors set out
in Lawence v. Wsterhaus, 749 F.2d 494, 495-96 (8th Cir. 1984) (per
curianm.

Because the Finks' ER SA and state common-law clainms fail as a matter
of law, summary judgnent was proper, and the district court did not abuse
its discretion in denying Union Central's 29 USC § 1132 (g)(1)
application for fees and costs. W affirm
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