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United States of Anmerica,

Appel | ee,
Appeal fromthe United States
V. * District Court for the
District of Nebraska.

E I S

Mario C. Carrazco,

Appel | ant .

E o

Subm tted: June 11, 1996

Filed: July 31, 1996

Bef ore MORRI S SHEPPARD ARNOLD and FLOYD R @ BSON, Circuit Judges, and
ROSENBAUM  Di strict Judge.

MORRI S SHEPPARD ARNOLD, Circuit Judge.

Mario Carrazco pleaded guilty to possessing with intent to distribute
over 100 kilogranms of marijuana, reserving his right to appeal the deni al
of his notion to suppress the evidence obtained from the search of his
rented truck. See Fed. R Cim P. 11(a) (2). The district court
sentenced M. Carrazco to 37 nonths in prison. W affirmthe district

1

court’s” denial of the npbtion to suppress as well as its refusal to

decrease M. Carrazco's base offense | evel for purposes of sentencing.

"The HONCRABLE JAMES M ROSENBAUM United States District
Judge for the District of Mnnesota, sitting by
desi gnat i on.

1The Honorable Thomas M Shanahan, United States District
Judge for the District of Nebraska.



l.
M. Carrazco was stopped for speeding by a trooper near QOmaha,
Nebr aska. Because the trooper’s car was equipped with a stationary
vi deot ape recorder with a clock, and the trooper was wearing a m crophone,
the district court was able, as we were, to review the entire encounter to
determ ne what occurred and the tinme that el apsed between rel evant events.

M. Carrazco apol ogi zed for speedi ng and acconpani ed the trooper to
the patrol car. Inmmediately thereafter, the trooper requested a conputer
check of M. Carrazco's license and crimnal history and called for a
second officer and a drug-detection dog to assist. As soon as the |icense
check cane back, the trooper issued a warning ticket to M. Carrazco
Monents |ater, the second officer and two drug dogs arrived. The trooper
then asked M. Carrazco if he would allow a drug dog to performa “sniff”
of the exterior of the truck, and M. Carrazco said that he did not m nd.
The second officer then |l ed one of his dogs around the truck. Thinking
that his dog was alerting to the truck, but not being absolutely certain,
the officer led his other dog around the truck, and the second dog clearly
alerted. The trooper then used bolt cutters to cut the | ock on the truck
and searched it. After opening one of the boxes in the back of the truck
and stating that he snelled marijuana, the trooper arrested M. Carrazco.
The police discovered nultiple packages containing over 400 pounds of
marijuana in a subsequent inventory search

.

M. Carrazco challenges the district court’'s denial of his notion to
suppress the evidence recovered after the traffic stop. He concedes that
the trooper had probable cause to stop him He contends, however, that
there was no |l egal reason to detain himafter the |icense check and that
t he subsequent search of his truck, though consensual, was therefore itself
illegal. W see a



nunber of infirmties in this argunent, but the nobst obvious one is that
we do not think that the record can support a finding that M. Carrazco was
being detained illegally when he consented to the dog sniff. W have held
nurmerous tines that police officers can detain a person in M. Carrazco's
position for a reasonable tine for the purpose of checking his driver's
license, see, e.d., United States v. Sokolow, 490 U S. 1, 7 (1989); see
also Terry v. GChio, 392 U S 1, 26-27, 30 (1968), and here the trooper
asked for permission to conduct the “drug sniff” contenporaneously with

delivering the warning ticket to M. Carrazco. As the trooper handed
M. Carrazco the warning ticket, M. Carrazco initiated further
conversation, and the trooper responded. After a three-second delay, the
trooper asked for permission to use the dog. VW are unwilling to say that
those three seconds between statenents were anything other than a nornm
pause in a single conversation. Since the trooper received M. Carrazco's
perm ssion to have a dog sniff the truck at a tinme when his detention was
clearly pernissible, and he never revoked that perm ssion, he cannot
conplain that the “dog sniff” was illegal

The subsequent search of the interior of M. Carrazco’'s truck was
therefore plainly constitutional. “[T]he police nmay search an autonobile
and the containers within it where they have probable cause to believe
contraband or evidence is contained,” California v. Acevedo, 500 U. S. 565,

580 (1991), and “[a] dog’s identification of drugs in luggage or in a car

provi des probable cause that drugs are present.” U.S. v. Bloonfield, 40
F.3d 910, 919 (8th Cir. 1994). Hence, after the dogs alerted to
M. Carrazco's truck, the trooper had probable cause to search it. W

therefore affirmthe district court’s denial of M. Carrazco’s notion to
suppr ess.

M.
M. Carrazco al so argues that he should have received a decrease in
his base offense | evel because he was just a “nule.”



See U S.S.G 8 3B1L.2. A four-level decrease is warranted if the defendant
was a “mnimal participant” in the crimnal activity. US S .G § 3Bl.2(a)

A nmninal participant is one who is “plainly anong the | east cul pable of
those involved in the conduct of a group,” US. S G § 3B1.2, coment
(n.1), such as persons who “played no other role in a very l|arge drug
smuggl i ng operation than to offload part of a single nmarihuana shipnent,

or . . . [persons who were] recruited as courier[s] for a single smuggling
transaction involving a small anount of drugs.” U S.S.G § 3Bl.2, conment
(n.2). A two-level decrease in the offense level is warranted if the

defendant was a “mnor participant” in the crimnal activity. US S G §
3B1.2(b). A “minor participant neans any participant who is | ess cul pabl e
than nost other participants, but whose role could not be described as
mnimal.” US S G § 3Bl1.2, comment (n.3). For cases “falling between (a)
and (b),” a three-level decrease is appropriate. U S. S.G § 3BlL.2. The
district court, after hearing M. Carrazco's testinony on his role in the
of fense, refused to decrease the base offense level, finding that
M. Carrazco had not established his right to a decrease by a preponderance
of the evidence.

Applying the relevant legal principles to the case at hand, we cannot
say that the district court erred in refusing to decrease M. Carrazco's
base level. First, M. Carrazco had the burden of proving his eligibility
for a decrease in the base offense | evel, see, United States v. Thonpson
60 F.3d 514, 517 (8th Cir. 1995), and the district court did not have to
believe M. Carrazco's testinony that he was just a “mule.” \Wile the

district court did not specifically state that it had rejected
M. Carrazco's self-serving description of his role in the offense, we
believe that such a rejection is inplicit in the court's finding that
M. Carrazco had not carried his burden of proof. Second, even if
M. Carrazco was just a “mule,” a downward adj ustnment woul d not necessarily
have been warranted: “A defendant’s status as courier



does not necessarily nmean he is | ess cul pable than other participants in
a drug operation.” United States v. Wllians, 890 F.2d 102, 104 (8th GCir.
1989). Although there was evidence to suggest that others nmay have been
paying M. Carrazco to carry drugs, the record reveals no evidence

establishing that he was any | ess cul pable than those unidentified actors
whose rol es were unknown. See id. Third, M. Carrazco was apprehended in
possession of a very substantial anount of drugs, a circunstance that tends
to suggest that his participation in the crimnal enterprise was itself
very substantial. Since the district court was not obliged to find that
M. Carrazco was entitled to a two-1evel decrease in the offense | evel, he
cannot claimeligibility for the others. W therefore detect no error in
the district court’s sentence.

V.

For the reasons stated, we affirmthe judgnent of the district court.
A true copy.
Attest:

Cerk, US. Court of Appeals, Eighth Crcuit.



