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BOMWAN, Circuit Judge.

Southern Technical College (STC) filed a voluntary petition for
bankruptcy reorgani zation on April 28, 1992. These appeals arise out of
adversary proceedi ngs conducted in the context of the Chapter 11 bankruptcy
pr oceedi ngs. STC | eased nonresidential real property from both G aham
Properties Partnership and Janes W Hood.



STC did not nmake its February 1992 rent paynents on these properties until
March 1992. STCclains that it is entitled to recover the $16, 900. 67 | at e-
rent payment to Graham and the $19,530 late-rent paynent to Hood as
avoi dabl e preferential transfers under 11 U S.C. § 547(b) (1994). The
Bankruptcy Court?! di sagreed, concluding that while the transfers from STC
to Graham and Hood were preferential transfers, STC could not recover them
because they fell wthin the subsequent-advance-of - new val ue exception, 11
US.C 8§ 547(c)(4). The District Court? affirned the grants of summary
judgnent by the Bankruptcy Court, and STC tinely appeals. W have
jurisdiction over these appeals pursuant to 28 U.S.C. § 158(d) (1994), and
we affirmthe judgnents of the District Court.

I n August 1987, STC began |easing property from G aham in Monroe,
Loui siana. STC paid a security deposit of $11,846. After April 1989, the
nonthly | ease paynents were $16, 900. 67. STC consistently nmade its paynents
during the first week of each nonth until January 1992, when G aham
received the January 1992 check on January 17, 1992. The February check,
which is the subject of the litigation between STC and G- aham was dated
February 28, 1992, and not received by Gahamuntil March 2, 1992. STC
failed to pay any rent for March or April 1992.

In May 1987, STC began l|easing property from Wally Caldwell in
Jackson, M ssissippi, for $19,530 per nonth. STC also paid a security
deposit of $19, 530. Caldwel |l later assigned the |lease to Hood. STC
typically nade its nonthly paynents to Hood during the first week of each
month. The February 1992 check, which is the subject of the litigation
bet ween STC and Hood, was not received by
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Hood until March 2, 1992. STC failed to pay any rent for March or April
1992.

The Bankruptcy Court held that the two late-rent paynents were
preferential transfers within the neaning of 8 547(b), and that concl usion
is not challenged in these appeals. The Bankruptcy Court also held that
STC recei ved subsequent new val ue from G aham and Hood i n exchange for the
| ate-rent paynents, and thus STC could not recover those paynents despite
the fact that they were preferential transfers. STC now argues that the
Bankruptcy Court and the District Court erred when they held that G aham
and Hood provided STC with new val ue after Graham and Hood received the
preferential transfers.

I n bankruptcy cases, this court sits as a second court of review and
applies the sanme standards as the district court. United States v. Roso

(ILn re Roso), 76 F.3d 179, 181 (8th Cir. 1996). "W review de novo the
granting of a summary judgnent notion." Miitland v. University of Mnn.,
43 F.3d 357, 360 (8th Cir. 1994). |If the record shows that there is no
genui ne issue of material fact and that the prevailing party is entitled
to judgnent as a natter of law, we wll affirm the grant of summary
judgnent. 1d.; see also Fed. R Cv. P. 56(c).

STC argues that it received no new value within the neaning of
8 547(c)(4) after its late-rent paynents. The Bankruptcy Court held that
STC s continued use of the properties during March and April, wthout the
payrment of rent, constituted subsequent new val ue. Section
547, in pertinent part, provides as follows:

(c) The trustee nay not avoid under this section a transfer --

(4) to or for the benefit of a creditor, to the
extent that, after such transfer, such creditor
gave new value to or for the benefit of the debtor



(A) not secured by an ot herw se unavoi dable security
i nterest; and

(B) on account of which new value the debtor did not
nmake an otherwi se unavoidable transfer to or for the
benefit of such creditor

The statute defines new value as "nobney or noney's worth in goods,
services, or newcredit . . . ." 11 U S C § 547(a)(2). Section 547(c)(4)
thus nodifies the general rule that preferential transfers nmay be recovered
by creating an exception for situations in which a creditor provides new
val ue after the preferential transfer is nade but before the filing of the
debtor's bankruptcy petition. The giving of new value alone is not
sufficient for this exception to apply. The debtor nust not have paid for
t he new val ue by nmaking "an ot herwi se unavoi dable transfer to or for the
benefit of the creditor.” 1d. 8 547(c)(4)(B). Additionally, the new val ue
cannot be secured by "an otherw se unavoi dable security interest." [|d.
8 547(¢c)(4)(A. In this case, it is undisputed that STC has not paid for
any new val ue that G aham and Hood have extended, but STC argues that its
security deposits constitute an unavoi dable security interest. Such an
interest could make 8§ 547(c)(4) inapplicable to all or part of the
preferential transfers at issue. The first step in our inquiry, however,
is to determ ne whether the rent-free use of the Gaham and Hood properties
constitutes new val ue.

The purpose of 8§ 547(c)(4) is "to encourage creditors to deal with
troubl ed businesses in the hope of rehabilitation." Kroh Bros. Dev. Co.
v. Continental Constr. Eng'rs, Inc. (Ilnre Kroh Bros. Dev. Co.), 930 F.2d
648, 651 (8th Cir. 1991). As the Eleventh Circuit has noted, "[a]
subsequent advance [of new value] is excepted because . . . a creditor who

contributes new value in return for paynments fromthe incipient bankrupt

shoul d not |ater be deened to have depl eted the bankruptcy estate to
t he di sadvantage of other creditors.” Charisma Inv. Co. v. Airport Sys.
Inc., (Ilnre Jet Fla. Sys., Inc.), 841 F.2d 1082, 1083 (11th




Cir. 1988) (per curiam. "Thus, the relevant inquiry under section
547(c)(4) is whether the new val ue replenishes the estate." Kroh Bros.
930 F.2d at 652.

STC argues that § 547(c)(4) does not apply to the late-rent paynents
because under the ternms of STC s |eases with Graham and Hood it had the
right to occupy the properties in March and April even though it had not
paid rent. Graham and Hood, in response, contend that STC s argunent
m sses the point. According to Gaham and Hood, STC s right to remain in
possession of the property is irrelevant. Instead, they argue that STC s
actual use of the property for alnpst two nonths w thout paying any rent
shoul d be the focus of the § 547(c)(4) inquiry. They contend that by using
the | eased properties during March and April, STC received new val ue for
which it did not pay.

W are persuaded by the argunments advanced by Graham and Hood. Each
month, a | essee receives new value fromits | essor when it continues to use
and occupy the rented property. STC does not and could not dispute the
fact that the continued use of the two |eased prenises enabled it to
continue operations in Mnroe, Louisiana, and Jackson, M ssissippi, during
March and April 1992. Gahamand Hood did not provide STC with noney, but

they certainly provided STC with "noney's worth." This new val ue, two
rent-free nonths, facilitated STC s continued operation. The i ncone
generated thereby replenished the estate, increased STC s chances of

survival, and benefitted all of STC s creditors. As the two rent-free
nont hs have not been paid for by STC, we conclude that G aham and Hood fit
wi thin the subsequent-advance exception of 8 547(c)(4) and therefore STC
cannot avoid the preferential transfers it nade to them

Qur decision is supported by the Eleventh Circuit's decision in the
somewhat factually simlar case of In re Jet Florida System lInc., 841 F. 2d
1082 (11th Cir. 1988). |In that case the court of




appeal s held that the | essee-debtor had not received new val ue, but only
because the bankruptcy court found that the | essee-debtor "had nade no use
of the rental property throughout the preference period." 1d. at 1084.
The court's reasoni ng, however, |eads to the inescapabl e concl usion that
continued use of |eased property can constitute new value. The subsequent -
advance exception pronotes the preference policies of the Bankruptcy Code
"because its utility is linmted to the extent to which the estate was
enhanced by the creditor's subsequent advances during the preference
period." 1d. at 1083-84 (quoting 4 Collier on Bankruptcy, 9 547.12, at
547-49 n.5 (15th ed. 1987)). The court expl ai ned that

courts have generally required a transfer which fits within the
subsequent advance exception to provide the debtor with a
mat eri al benefit. This focus upon whether a material benefit
has been conferred has been explained in terns of insulating a
preferential transfer to a particular creditor to the extent
that that creditor thereafter replenishes the estate. 1In such
a situation, the creditor pool would not be harned to the
extent of the offset and the fundanental goal of equality of
di stribution would be preserved.

Id. at 1084 (citations onmitted). W think the present case presents just
such a situation. Gaham and Hood provided STCwith the | eased properties
after the preferential transfer and before the filing of the bankruptcy
petition. STC did not pay for the use of the properties. The rent-free
use of the properties conferred a material benefit on STC. the ability to
continue operations on and generate incone from the |eased properties
between the date of the preferential transfer and the filing of the
bankruptcy petition. Thus Graham and Hood repl eni shed the bankruptcy
estate by giving STC rent-free use of the | eased properties. Accordingly,
we hold that STC nmay not avoid the preferential transfer to the extent that
the new value--nearly two rent-free nonths--remains unpaid for and
unsecured. See 11 U S.C. 8§ 547(c)(4). STCclearly



derived a material benefit fromthe new val ue advanced by G aham and Hood.

Even t hough we have concl uded that Graham and Hood provi ded new val ue
to STC, our inquiry is not at an end. |In order to fit within the exception
carved out by 8§ 547(c)(4), a preferential transfer nust be both unpaid for
and unsecured. In this part of the opinion, we address the &G aham and Hood
properties separately. |In each case, if the new value conferred upon STC
by the | essor, consisting of close to two nonths of free rent, exceeded the
amount of the February-rent paynent plus the security deposit,® then the
anount of the February-rent paynment is not recoverable as a preference.

Wth respect to the property | eased from Gaham STC argues that the
new val ue provided by G aham does not exceed the ampbunt of the security
deposit held by Graham plus the anount of the preferential transfer. When
STC entered into the |lease agreenent with Gaham STC paid G aham a
security deposit of $11,846. |In March and April 1992, the nonthly rent
payrment was $16, 900. 67, and the Bankruptcy Court did not clearly err when
it used this figure as the basis for its calculation of new value. G aham
received the preferential paynent at issue on March 2, 1992, and STC fil ed
its bankruptcy petition on April 28, 1992. Only new value that was
extended between these two dates nmmy be considered for purposes of
8§ 547(c)(4). Thus the new val ue provided is equal to 29/31 of the rent due
for March plus 28/30 of the rent due for April, which in turn equals
$31,584.86. This anobunt exceeds the anmount of the preferential transfer
plus the security deposit, $28,745.67 ($16,900.67 plus $11,846). Thus the
Bankruptcy Court correctly concluded that STC could not avoid any part of
the preferential transfer to G aham

]It is undisputed that the security deposits paid by STC
constitute unavoi dable security interests under 8§ 547(c)(4)(A).
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STC nakes the same argunent with respect to the property | eased from
Hood. STC argues that it may recover a portion of the preferential
transfer to Hood because the new val ue provi ded does not exceed the anpunt
of the preferential paynent plus the security deposit. STC, however,
failed to nake this argunent to the Bankruptcy Court.* Rather, STC nmde
the all-or-nothing argunent that the new val ue was secured by the security
deposits and that the statute did not differentiate between secured and
under secured new val ue; thus, according to STC, the entire anount of any
new val ue recei ved was secured and the preferential transfers did not fall
wi thin the subsequent-advance exception. Menorandum Brief in Support of
Response to Defendant's Modtion for Summary Judgnent at 9-10, STC v. Hood
(ILn re STC), No. 94-4063 (Bankr. E.D. Ark. March 8, 1995) (brief filed).
The argunent advanced by STC in this Court was raised for the first tine
on appeal to the District Court and is not properly before us. W
therefore decline to consider it. See Abbott Bank-Thedford v. Hanna (Ln
re Hanna), 912 F.2d 945, 948 (8th Cir. 1990).

In sum we hold that the Bankruptcy Court properly concluded as a
matter of law that STC could not avoid the preferential transfers to Gaham
and Hood because the undisputed naterial facts established that the STC
received unsecured new value for which it had not paid. We therefore
affirmthe judgnents of the District Court affirmng the judgnents of the
Bankruptcy Court.

“'n the litigation with G ahamin the Bankruptcy Court, STC
rai sed the argunent that the new value did not exceed the sum of
the late rent and the security deposit during the proceedi ngs on
Grahami's notion to anend or alter the judgnment. Throughout those
proceedings, a sunmmary judgnment notion was pending in the
litigation wth Hood. The Bankruptcy Court granted sunmary
judgment in favor of Hood only after it had already decided the
i ssue of whether the new val ue gi ven by G aham exceeded t he anount
of the security deposit plus the anmount of the preferential
transfer, and STC had not raised the issue in its briefs in
opposition to Hood's notion for sunmary judgnent. The procedural
di fferences between these two cases account for STC s failure to
raise the issue in one case but not the other.
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