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MORRI S SHEPPARD ARNOLD, Circuit Judge.

Pauline Brine, Elizabeth Pelton, and Nancy Thonpson were tenured
associ ate professors in the dental hygi ene program at the University of
| owa. In 1991, the dental hygiene program |eading to a baccal aureate
degree after four years of study, was a separate departnent within the
Col l ege of Dentistry, and Professor Brine was the chair of the departnent.
Al of the faculty and students in the dental hygi ene program were wonen.

Early in 1991, according to the plaintiffs, the university president
and the dean of the College of Dentistry decided to elininate the dental
hygi ene program fromthe university's



offerings, but they did not tell the faculty at that tinme. The dean nmde
a public recomendation to that effect to the university in Septenber,
1991. The plaintiffs objected to that recommendati on. W assune, wi thout
deciding, that the plaintiffs framed at | east sone of those objections in
terns of sex discrimnation. After various commttees, both inside and
outside the university, reviewed the reconmendation, the Board of Regents
voted in April, 1992, to close the dental hygi ene program Three of the
four tenured faculty nenbers then filed sex discrimnation charges with the
rel evant federal and state agencies. A nonth |ater, the dean announced the
phase-out plan for the dental hygi ene program The four tenured faculty
nmembers from that program then noved into another department within the
Col |l ege of Dentistry. Students already enrolled in the program were
permtted to continue until they graduated; no new students were enrolled
after April, 1992.

Three of the four tenured faculty nenbers subsequently sued the
university and its Board of Regents (which we treat collectively as "the
university"), alleging sex discrimnation. The causes of action were based
on the first and fourteenth anendnents (through 42 U. S.C. 8§ 1983), Title
VIl (of the Cvil Rights Act of 1964), Title |X (of the Education
Amendnents of 1972), the lowa constitution, and the lowa civil rights
st at ut es. The plaintiffs also alleged retaliation by the university
(for their allegations of sex discrinmnation in the reconmendati on and
decision to close the dental hygiene progran), actionable under Title VII,
Title I X, and the lowa civil rights statutes.

At a 12-day nixed bench/jury trial in 1995 before a magistrate (by
consent of the parties), the trial court found for the university on al
Title VII and Title I X clains that arose before Novenber, 1991 (when the
right to a jury trial on disparate treatnent clains becane effective), and
on the disparate inpact



claim based on Title VII, Title IX and state |aw The jury found
for the university on the disparate treatnment claimbased on Title VII,
Title I X, and state law. The trial court granted judgnent as a matter of
law to the university on the fourteenth anendnent and equival ent |owa
constitutional clains (due process, equal protection). The jury found for
the plaintiffs on the first anendnent and equi valent |owa constitutiona

clains and on one retaliation claim(lower salary increases), but the trial

court granted judgnent as a matter of law to the university on each of
t hose verdicts.

The jury found for the plaintiffs on the remaining retaliation clains
and awar ded danmages of $65,000 to each plaintiff; the trial court awarded
attorneys' fees and costs of approxi mately $227,800 to the plaintiffs. The
university appeals, arguing that, as a matter of law, it took no "adverse
enpl oynent action" that could be considered retaliation for allegations of
sex discrimnation. W agree. W thus reverse the judgnent of the trial
court on the retaliation clains and direct the trial court to enter
judgnent for the university on those clains.

The plaintiffs cross-appeal the trial court's verdict for the
university on the disparate inpact claim the denial of judgnent as a
matter of law on the disparate treatnent claim and the grant of judgnent
as a matter of |aw on the due process, first amendnent, and sal ary-rel ated
retaliation clains. The plaintiffs also cross-appeal the trial court's
refusal to admt into evidence a conplete copy, rather than just a sumary,
of an opinion on an earlier sex discrimnation case agai nst the university;
the trial court's refusal to instruct the jury separately on Title VIl and
Title I X and the trial court's refusal to subnit to the jury, as a state-
law claim the disparate inpact issue. W affirmthe judgnents of the
trial court with respect to all of those issues,



and, accordingly, we vacate the trial court's award of attorneys' fees and
costs to the plaintiffs

l.

To prevail on a retaliation claim the plaintiffs nust prove that
they engaged in protected activity and that they suffered an adverse
enpl oynent action as a result of that activity. See, e.q., Evans v. Kansas
Cty, Mssouri, School District, 65 F.3d 98, 100 (8th G r. 1995), cert.
denied, 116 S. C. 1319 (1996). The plaintiffs characterize the follow ng
actions as retaliation for their conplaints that sex discrimnination played

a part in the recomrendation and decision to close the dental hygiene
program -- (1) exclusion from the various committees that reviewed the
recommendation to close the program and exclusion from participation in
pl anning for the phase-out of the program (2) the abolition of the
departnent as an adnministrative unit as of md-1992 rather than as of
m d- 1995, when the l|ast dental hygi ene students graduated; and (3) the
change in Professor Brine's title from "chair" of the "departnment" to
"coordinator" of the "program" along with a |oss of secretarial help, a
requi renent that she have her departnment chair's permission to order
supplies, and a requirenent that, as coordinator of the program Professor
Bri ne conmuni cate "program concerns” to a committee rather than directly
to the dean.

Wth respect to the plaintiffs' alleged exclusion fromthe various
review conmittees and the process of planning for the phase-out of the
program the plaintiffs have directed us to nothing that establishes their
right to be so included. They point to no |law, custom or practice that
gives themsuch a right. W note, noreover, that each plaintiff testified
before at | east one of the review commttees. Finally, we see no evidence
other than tinng tending to establish that the chall enged excl usions of
the plaintiffs were because of their allegations of sex discrimnination



Timng alone is not enough in the circunstances of this case. See, e.q.
Nelson v. J. C. Penney Conpany. Inc., 75 F.3d 343, 346-47 (8th GCr. 1996),
petition for cert. filed (U S My 20, 1996). Wthout a causal connection

between the plaintiffs' allegations of sex discrimnation and the all eged
exclusions, the plaintiffs lose, as a matter of law. See, e.q., Evans, 65
F.3d at 100.

Wth respect to the university's decision to abolish the dental
hygi ene departnent as an adnministrative unit, rather than retaining it
until md-1995, when the renmining dental hygi ene students graduated, the
plaintiffs again have directed us to no law, custom or practice that
requires the departnent to be retained. Nor do we see any evi dence tending
to establish that the university's decision in that regard was noti vat ed
by sex discrimnation. Wthout such evidence, the plaintiffs | ose, as a
matter of law 1d.

Finally, with respect to the change in Professor Brine's title and
the new adm nistrative procedures instituted, we view all of those events
as inevitable consequences -- or side effects, so to speak -- of the
decision to close the dental hygi ene departnent. W see no evidence that
would support the theory that those events were caused by sex
discrimnation by the university. Wthout such evidence, the plaintiffs
| ose, as a matter of law 1d.

.

The plaintiffs alleged a disparate inpact claim under Title VII,
Title IX, and state |aw The trial court granted judgnent to the
university on all of those clains.On cross-appeal, the plaintiffs first
assert that the seventh anendnent gave thema right to a jury trial on the
state-law claim The seventh anendnent guarantees the right to a jury for
all "Suits at common | aw' where nore than twenty dollars is at stake. See
U S. Const. anend. VII. W need not reach this question, however,



because we hold that the plaintiffs failed to nake a submissible case with
respect to their state-law disparate inpact claim

The lowa courts have held that the state civil rights statutes, see
| owa Code Ann. 8§ 216.6.1.a, 8§ 216.9.1, § 216.9.3, are "patterned after
Title VII." Snmith v. ADM Feed Corp., 456 N.W2d 378, 382 (lowa 1990). The
lowa courts also characterize the federal case law on Title VII as
"instructive," Annear v. State, 419 N W2d 377, 379 (lowa 1988), wth
respect to the state civil rights statutes. W therefore consider the

federal case law on Title VII in evaluating the plaintiffs' state-law
di sparate inpact claim

The trial court found that the decision to close the dental hygiene
program was "part of a [year-long] process relating to the University's
strategic plan." The goal of the strategic plan is "to strengthen
under graduat e education, selected professional and graduate prograns, and
the diversity of the University community." It seens to us that the
"chal l enged practice" in this case, Wards Cove Packing Conpany, lnhc. V.
Atonio, 490 U S. 642, 659 (1989), is actually the use of the strategic
plan. W hold, as a matter of law, that no reasonable juror could find

that the use of the strategic plan in question does not "serve[], in a
significant way, the legitimate ... goals" of the university, id.

The plaintiffs offered no evidence relative to an "alternative ...
practice," see 42 U S.C. 8§ 2000e-2(k)(1)(A)(ii), & 2000e-2(k)(1)(C, that
could substitute for the use of the strategic plan. The university was
therefore entitled to judgment as a matter of law on the state-Ilaw

di sparate inpact claim See, e.qg., MacPherson v. University of Mntevallo,
922 F.2d 766, 772 (11th G r. 1991), and Dwyer v. Snith, 867 F.2d 184, 189
(4th CGr. 1989). That disposition thus noots the issue of whether a jury
trial was required on the state-law claim For the sanme reasons,




the trial court was correct in granting judgnent as a natter of law to the
university on the federal disparate inpact claim

M.
The jury found for the university on the disparate treatnment claim
On cross-appeal, the plaintiffs essentially argue that because the
university gave different reasons for closing the dental hygi ene program
at different tinmes (cost, lack of centrality), the plaintiffs proved
pretext. W have read the entire trial transcript. The issue was clearly
a subm ssible one, and we therefore refuse to disturb the jury verdict.

V.

The trial court held, as a matter of law, that the university and the
Board of Regents were inmune, under the el eventh anmendnent, fromsuit on
the due process and first anendnent clains (brought through 42 U S. C
8§ 1983). The plaintiffs argue on cross-appeal, first, that the trial
court's |l egal analysis was wong and, second, that the acts conpl ai ned of
were proprietary functions, not governnental ones, and therefore shoul d not
be subject to i munity.

Because the plaintiffs asked only for damages and not for injunctive
relief on the clains under 42 U S.C. § 1983, the trial court was correct
inits legal analysis. See, e.q., Sherman v. Curators of the University
of Mssouri, 16 F.3d 860, 863-65, 865 n.6 (8th Cir. 1994); see also Van
Pilsumv. lowa State University, 863 F. Supp. 935, 936-40 (S.D. lowa 1994).
The plaintiffs' proprietary/governnental argument, noreover, goes to the

guestion of sovereign imunity, not eleventh anendnent imunity, see, e.aq.
Sherman, 16 F.3d at 862 n.2, although whether a state has waived its
sovereign immunity is one of the criteria to be considered in determning

the issue of eleventh amendnent i munity, see, e.qd.. id. at 864, 864 n.5,

865 n. 6. In any event, hiring and firing enployees (and, by anal ogy,
establ i shing and cl osi ng departnents)



are governnental, not proprietary, functions. See, e.q., Nchols v. Gty
of Kirksville, 68 F.3d 245, 247 (8th Cir. 1995).

V.

The jury found for the plaintiffs on the retaliation claimtied to
| ower salary increases, but the trial court granted judgnent as a matter
of lawto the university on that claim The basis for that ruling was the
trial court's deternination that because the plaintiffs' conparison of
sal ary increases was based on nonconparabl e sources for salary paynents
(i.e., the other faculty nenbers in the College of Dentistry were eligible
for noney fromthe dental clinic operated by the university, grants, and
contracts, but the faculty nenbers fromthe dental hygi ene program were not
so eligible), the plaintiffs failed to offer sufficient evidence of a
disparity in salary increases.

On cross-appeal, the plaintiffs essentially reargue the evidence.
We agree with the trial court that the conparison of salary increases
offered by the plaintiffs was insufficient, as a matter of |aw The
plaintiffs therefore failed to show an adverse enploynent action by the
uni versity, and, accordingly, there is no error in the trial court's
ruling.

VI .
The plaintiffs argue on cross-appeal that instead of reading only the
summary of the opinion in Jewv. University of lowa, 749 F. Supp. 946 (S.D

lowa 1990), an earlier case in which the university was found |liable for
sex discrimnation, the trial court should have allowed the jury to see the
whol e opi ni on. W agree with the court's post-trial assessnent that
because the facts and the legal theory in the earlier case were so
different fromthose in this case, references to the earlier case should
not have been allowed at all. See, e.qg., Bradford v. Norfolk Southern

Corp.,




54 F.3d 1412, 1418-19 (8th Gr. 1995). W therefore reject the plaintiffs
argunent on that issue.

VI,

Title VII (of the Civil Rights Act of 1964) proscribes
sex discrimnation "with respect to ... conpensation, terns, conditions,
or privileges of enploynent." See 42 U S.C. 8§ 2000e-2(a)(1). Title I X (of
the Education Anendnents of 1972) proscribes sex discrimnation with
respect to "participation in" or "the benefits of ... any education
progrant receiving federal nobney. See 20 U . S.C. § 1681(a). The federa
regulations on Title |IX construe its prohibitions as applying to

"pronotion, ... denotion, transfer," see 34 CF.R 8§ 106.51(b)(2), "[j]ob
assi gnnent s, cl assifications and structure, i ncl udi ng position
descriptions," see 34 CFR 8 106.51(b)(4), and "[a]ny other
term condi ti on, or privilege of enpl oynent , " see 34 CFR

8 106.51(b)(10). The university does not challenge the proposition that
a private right of action exists under Title IX  See, e.q., Cannon v.
Uni versity of Chicago, 441 U. S. 677, 689, 709, 717 (1979).

On cross-appeal, the plaintiffs contend that because the | anguage of
the two statutes (especially as anplified in the regulations applicable to
Title I1X) is slightly different, the elenents of proof are slightly
different and, thus, that the trial court should have instructed the jury
separately as to each of those clainms. Qur court has remarked that "to the
degree [a plaintiff] relies upon teaching conditions, such as course
assignnents,” a Title I X claim "nerely duplicates" a Title VII claim
O Connor_v. Peru State College, 781 F.2d 632, 642 n.8 (8th Cir. 1986).
CGher circuits have explicitly declared that for enploynent discrimnation

cases, "the Title VII standards for proving discrimnatory treatnment shoul d
apply to clains arising under Title I X." Lipsett v. University of Puerto

Ri co, 864 F.2d



881, 896 (1st Gr. 1988); see also Preston v. Commonwealth of Virginia ex
rel. New River Community College, 31 F.3d 203, 206-07 (4th Cir. 1994), and
Mabry v. State Board of Community Coll eges and Qccupational Education, 813
F.2d 311, 316-17 n.6 (10th Cir. 1987), cert. denied, 484 U S. 849 (1987).
W are persuaded by those opinions and therefore uphold the trial court's

acti on.

VI,

For the reasons stated, we reverse the trial court's judgrment for the
plaintiffs on the retaliation clains and direct the trial court to enter
judgnent for the university on those clains. W affirmthe trial court's
judgnents on all of the other issues discussed and, accordingly, vacate the
trial court's award of attorneys' fees and costs to the plaintiffs.
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