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HEANEY, Circuit Judge.

On June 16, 1994, Darrell Caldwell was charged in a four-count
indictment with conspiracy to manufacture and distribute marijuana (Count
), manufacturing marijuana (Count |1), and possessing nmarijuana with the
intent to distribute (Count I11); the indictnent also included one count
of crimnal forfeiture (Count IV). On Septenber 6, 1994, Caldwell entered
into a plea agreenent with the governnent. |n exchange for pleading guilty
to Count |1l and agreeing to pay $5,000 cash in lieu of forfeiting the rea
property naned in Count |V, the governnent disnissed the remaining two
counts against Caldwell and promi sed to substantially reduce the charges
against his wife, who was also naned in the indictnent.

On Septenber 26, 1994, Caldwell noved the court to withdraw his
guilty plea. Wile that notion was pending before the district court,
Caldwell remtted $5,000 to the United States Marsha



Services in satisfaction of the forfeiture portion of the plea agreenent.
The governnent accepted the paynent. On Decenber 9, 1994, the district
court granted Caldwell's notion to withdraw his plea. The governnent tried
Caldwell on Counts I, Il, and Il but did not charge crinminal forfeiture.
On February 16, 1995, a jury convicted Caldwell on all counts. On July 6,
1995, the court sentenced himto 360 nonths inprisonnent, a $10, 000 fi ne,
and five years of supervised rel ease

Cal dwel | appeals his conviction and sentence. He alleges nmultiple
errors, including: (1) the court inproperly limted his cross-exam nation
of governnent wi tnesses, (2) evidence should have been suppressed due to
the insufficiency of a search warrant, (3) his convictions violate the
prohi bi tion agai nst doubl e jeopardy because they follow a prior forfeiture,
and (4) the court mscalculated his sentence under the sentencing
guidelines. W affirmCaldwell's conviction and remand the case to the
district court for resentencing.

Cal dwell contends that the district court inproperly limted his
cross-exani nation of two governnent witnesses. W review the district
court's decision to limt cross-exam nation for an abuse of discretion.
United States v. Balfany, 965 F.2d 575, 583 (8th CGr. 1992). |If the record
establishes a violation of the rights secured by the Confrontation O ause

of the Sixth Anendnment, we nust determ ne whether the error was harni ess
in the context of the trial as a whole. Delaware v. Van Arsdall, 475 U.S.
673, 678-79 (1986).

A. Cross-Exanination of Trooper Loring

Trooper Loring, an investigator with the Mssouri State H ghway
Patrol, was one of the officers involved in the execution



of a search warrant at Caldwell's hone and surroundi ng property. The
search warrant cane at the culnination of an investigation |aunched in
response to the discovery of |arge nunbers of marijuana plants growi ng on
property adjoining Cal dwell's. As part of his duties, Loring filed
a report on the execution of the search warrant.

In his trial testinony, Loring offered several significant details
about the search warrant execution that he had not included in his report.
At least twice during cross-exam nation, Caldwell's |lawer attenpted to
guestion Loring about his failure to note those details in his report. The
court sustained the government's objections to the questions accepting the
governnment's position that none of the statenments in the report were
inconsistent with Loring's trial testinony, that he had been under no duty
to record every detail in the report, and that the line of inquiry was
argunent ati ve.

W find no abuse of discretion in the trial court's rulings.
Cal dwel | 's cross-exami nation of Loring was |ong and thorough. The court
reasonably determined that there was no objective basis for the defense's
inmplicit argument that the danaging details, if true, would have been in
Loring's report. Having so determined, it was equally reasonable to
curtail the cross-examnation with respect to the om ssion of those details
fromthe report.

B. Cross-Exanination of Co-Defendant Jones

Gary Jones, Caldwell's first cousin, was indicted with Caldwell in
Count |. Jones nmade a deal with the governnent whereby he pleaded guilty
to a reduced nisdeneanor charge in exchange for his testinbny against
Cal dwel | .

On cross-exani nation, Jones acknow edged that he had used narijuana
daily over a period of approximately fifteen years. He



also admtted his involvenent in the conspiracy to manufacture over 1, 000
mari j uana pl ants. Caldwell's lawer attenpted to establish that Jones
woul d have faced a mninumten-year sentence had he not been permitted to
plead to the |esser offense in exchange for his testinony. The court,
however, disallowed any such inquiry beyond establishing that the penalty
cap for a nmisdeneanor offense is one year and that a felony charge could
call for "time in the penitentiary." The court's rationale for limting
the evidence was that Jones' potential sentence before becomng a
cooperating witness was a collateral matter and could not be deternined
Wi th precision.

The district court's limitation constitutes an abuse of discretion
Because the bias of a witness is always relevant, the penalty to which
Jones woul d have been subject had he not testified agai nst Cal dwell cannot
be characterized as collateral. Mreover, the m ni num sentence that Jones
originally faced was clear: the conspiracy charge against Jones carried
a statutory mninmum sentence of ten-years inprisonnent regardl ess of the
application of any sentencing guideline provision. See 21 US.C
8 841(b) (1) (A (vii) (1993). A district court is given wide latitude to
limt cross-examination to avoid wi tness harassnent, prejudice, confusion
of the issues, or unnecessary repetition. Van Arsdall, 475 U S. at 679.

No such concerns, however, warranted the court's ruling in this case. The
evi dence Cal dwel |l sought on cross-exan nati on was rel evant and accurate.
Therefore, we hold that the district court's exclusion of the evidence
violated Caldwell's right to confront the prosecution wtness.

W& nust next decide "whether, assuming that the damagi ng potenti al
of the cross-examnation were fully realized, [we can] nonethel ess say that

the error was harni ess beyond a reasonable doubt." Van Arsdall, 475 U. S.
at 684. W consider multiple factors, including the inportance of Jones
testinony to the overall case against Caldwell; whether it was cunul ative,
t he



presence of corroborating or contradicting evidence, the extent of cross-
exam nation otherwise pernmtted, and the overall strength of the
governnent's case. 1d. Athough the jury did not | earn the extent of the
break Jones received for cooperating, Jones testified that his sol e reason
for testifying was to obtain the reduced m sdeneanor charge. In addition

even if we entirely disregard Jones' testinobny, the governnent's case
against Caldwell--which included the defendant's own inculpatory
statenents--was strong. After reviewing the record in light of all the
foregoing factors, we conclude that the district court's error was harnl ess
beyond a reasonabl e doubt.

Caldwel I's next claimof error is that the warrant authorizing the
search of his property |acked probable cause. Prior to trial, Caldwell
nmoved to suppress the evidence obtained during the search. After
conducting a suppression hearing, a nmgistrate judge upheld the search
warrant and found that the affidavit established probable cause to believe
that marijuana and ot her drug paraphernalia would be found on Caldwell's
property. The district court adopted the nagistrate's finding. On appeal,
Cal dwel | renews his assertions that the sheriff who led the investigation
and who was the sole affiant for the search warrant application nade
nuner ous m srepresentations and oni ssions of fact.

Looking at the totality of circunstances, see lllinois v. Gates, 462
U S 213, 238 (1983), we affirmthe district court. The facts reported in
the search warrant affidavit supported the issuance of the search warrant.

Moreover, we find no fundanental inconsistencies between those facts
all eged and the sheriff's testinbny at the suppression hearing. The
district court properly denied Caldwell's notion to suppress evidence.



Cal dwel | also challenges his conviction under the Double Jeopardy
Clause of the Fifth Amendnent. The issue arises in an unusual factua
context. In Caldwell's original agreement with the governnent, he pl eaded
guilty to the Count IIl possession charge and the Count |V crininal
forfeiture charge. As part of the agreenent, the parties reached a
forfeiture settlenent whereby Cal dwell woul d pay the governnent $5,000 and
he and his wife would retain the real property nanmed in the forfeiture
count. Wile his subsequent notion to withdraw the plea was pendi ng before
the district court, Caldwell nonetheless remtted the $5,000. The court
|ater permitted Caldwell to withdraw his plea and the matter was set for
trial on Counts |, Il, and Ill. The governnent did not pursue crimnnal
forfeiture at trial. Apparently, all parties assuned that the forfeiture
settlement remained effective after Caldwell w thdrew his plea.!?

In his nmotion for a newtrial follow ng sentencing, Caldwell raised
his double jeopardy claimfor the first tinme in two sentences: "[ T] he
resolution of Count Four of the Indictrment is

At oral argunent, the governnent explained that it had
believed that the forfeiture could exist in sonme form of suspended
animation until a jury conviction on the substantive counts revived
the underlying basis for forfeiture. This concept, though novel,

utterly lacks |egal support. For his part, Caldwell not only
acquiesced to the forfeiture settlenent, he insisted on its
validity. In his response to the probation office's prelimnary

presentence investigation report Caldwell asserted:

The report alleges that Count Four of the
I ndi ctment renmains pending. The record wll
clearly show that the judge specifically did not
set aside Count Four. The $5,000 fine has been
paid to the United States. Count Four has been
di sposed of and is, therefore, noot.

(Letter (bjections to Presentence |Investigation Report from Brown
dated 4/25/95 at 1.) The governnent's m stake, however, is in no
way | essened by the fact that Caldwell joined in it.
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doubl e jeopardy to any or all of the three counts in the Indictnent
Def endant shoul d be di scharged as to such counts." (District &. R at
310.) The court denied the notion. Wth respect to the doubl e jeopardy
claim the court concluded that the claim |lacked nerit because the
governnent had yet to enter a final order of forfeiture in the case.
(District CGt. R at 333.) Caldwell appeals that decision

W agree with the district court's conclusion but reject its
reasoni ng. Doubl e jeopardy does not even potentially cone into play until
a defendant has first been put in jeopardy. Crist v. Bretz, 437 U S. 28,

32-33 (1978). Despite the conplicated course of negotiations, plea, and
withdrawal , the resolution of this issue is quite sinple. The forfeiture
settlement was part of the plea agreenment. Wen Caldwell w thdrew his
pl ea, the entire agreenent--including the forfeiture settlenent--becane
void. The slate, therefore, had been w ped clean.

Thus, at the time of trial, no agreenent existed between Cal dwell and
t he governnent. The nere fact that Caldwell remitted $5,000 and the
governnent accepted the funds does not create an inplicit plea agreenent.
The governnent was entitled to try Caldwell on all counts in the indictnent
including those it had disnmissed under the plea agreenent. See Ehl v.
Estelle, 656 F.2d 166, 172 (5th Cr. 1981), cert. denied, 455 U S. 953
(1982); United States v. Wells, 430 F.2d 225, 229 (9th Gr. 1970).

Moreover, the government was no |onger bound by its promise in the plea

agreenent not to file any additional crinminal charges arising out of the
facts in the case. Caldwell was tried and convicted only once. H's double
jeopardy claimis m splaced.

Cal dwel | raises several other clains for reversal. Each |acks nerit
and none warrants di scussion in this opinion



V.

Cal dwel | al so appeals his sentence. On July 6, 1995, the district
court sentenced himto concurrent sentences of 360 nonths on Count |, 360
nmonths on Count |1, and 240 nonths on Count IIl. Caldwell challenges both
the court's offense level calculation and the inposition of a two-point
sent enci ng enhancenent for obstruction of justice.

A. Ofense Level Cal cul ation

The district court deternmined that Caldwell's offense |evel was 38
based on the quantity of marijuana involved in the case. On two separate
occasions, authorities seized a total of 157 pounds (71.2 kil ograns) of
processed marijuana and 6,037 narijuana plants. At the tine of Caldwell's
sentencing, the guidelines provided that one narijuana plant was equi val ent
to one kilogramof processed nmarijuana. U S.S.G § 2D1.1(c) (1994). Thus
the court found that the total quantity of narijuana seized was equival ent
to 6,108.2 kilograns. 1In calculating the total amount of drugs, the court
credited co-conspirator Jones' testinony that he had purchased narijuana
fromCaldwel |l over a period of fifteen years, but linmted its cal culation
to the five-year period that could have been charged in the indictnent
under the statute of limtations. |In other words, using the 6,108.2 figure
as an annual base, the court nmultiplied that anount by five for a total of
30,541 kilograns. The correspondi ng of fense |l evel of 38 was the highest
possi bl e under the applicable guideline. U S S. G § 2D1.1(c)(1) (1994)
(Drug Quantity Tabl e).

We agree with Caldwell that the district court's extrapol ation
amounted to clear error. See United States v. Bieri, 21 F.3d 811, 817 (8th
CGr.) (applying clearly erroneous standard of reviewto district court's
determ nation of drug quantity), cert. denied, 115 S. C. 208 (1994)
There is sinply no basis in the record for the




court's conclusion that because a certain quantity of drugs was seized from
Caldwel | in 1993, the sane quantity of drugs could be attributed to himfor
each of the preceding four years.

At trial Jones testified that he had purchased narijuana from
Cal dwell over a fifteen-year period. Wen pressed on the frequency and
guantity of the purchases, Jones responded that approximately once a nonth
he purchased anywhere from one ounce to three pounds. (Trial Tr. at 397.)
Even if the court used the largest figure in Jones' testinony for
sent enci ng purposes, that would still anount to only three pounds, twelve
times a year, for five years, or 180 pounds (81.65 kil ograms).

When the court cal cul ates the amount of drugs involved in this case
at resentencing, it may include the anmount of marijuana seized by the
governnment (674.9 kilograns), the anount of marijuana Jones testified to
purchasing from Cal dwell (anywhere froma mninmumof 1.7 kilograns to a
maxi nrum of 81.65 kilograns), and any other anounts |inked to Cal dwell by
sonet hi ng nore than pure specul ation

In addition, the government concedes that Caldwell's case nust be
remanded to the district court for resentencing in light of Amendnent 516
to the sentencing guidelines. Anendnent 516, effective Novenber 1, 1995,
reduces the equivalency figure for a nmarijuana plant by tenfold: Wen the
actual weight of the usable nmarijuana is unknown, each plant is now treated
as the equivalent of 100 grans or marijuana, rather than one kil ogram
US S G § 2DL.1(c) (1995). The guidelines specifically permt retroactive
application of Amendnent 516. U.S.S.G § 1B1.10, p.s. (1995).2

2Section 1B1.10 provides in relevant part:

Where a defendant is serving a term of
i mprisonnent, and the guideline range applicable to
t hat defendant has subsequently been |owered as a
result of an anendnent to the Cuidelines Mnual
listed in subsection (c) below, a reduction in the
defendant’'s termof inprisonnent is

aut hori zed under 18 U.S.C. 8§ 3582(c)(2).

US S G § 1B1.10(a), p.s. Subsection (c) specifically lists
Amendnent 516. The policy statement further instructs:
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Thus, under the anended gui deline provision, the weight of the plants the
governnent seized from Cal dwel | woul d equal 603.7 kilograns. Wen conbi ned
with the 71.2 kilograns of processed marijuana seized, the total would be
674.9 kilograns. That anopunt al one--wi thout the inproper extrapolation--
woul d reduce the offense level to 28.

B. Qbstruction of Justice

Pursuant to guideline section 3Cl.1, the court added two levels to
Caldwel | 's base offense for obstruction of justice because it found that
Caldwel | attenpted to intimdate a witness. W review the court's finding
of facts under the clearly erroneous standard. United States v. Adipietro,
983 F.2d 1468, 1479 (8th Cir. 1993). W find no error in the court's
application of the enhancenent and reject Caldwell's argunent as speci ous.

CONCLUSI ON

In sum we affirmcCaldwell's conviction. W vacate his sentence and
remand to the district court for resentencing in accordance with this

opi ni on.

In determning whether, and to what extent a
reduction in sentence is warranted for a def endant
eligible for consideration under 18 U S. C 8§
3582(c)(2), the court should consider the sentence
that it would have inposed had the anmendnent(s) to
the guidelines listed in subsection (c) been in
effect at the tine the defendant was sentenced.

USSG § 1B1.10(b), p.s. W have noted that although the
guidelines permt retroactive application of certain anmendnents,
resentencing is within the discretion of the district courts

United States v. Coohey, 11 F.3d 97, 101 (8th Cr. 1993).
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