No. 95-2808

United States of Anmerica,
Plaintiff - Appell ee,
V.

Mari bel Tauil - Her nandez,

* Ok 3k ¥ X X Xk F

Def endant - Appel |l ant.
Appeal s fromthe United States
No. 95-2810 District Court for the
District of Nebraska.
United States of Anmerica,
Plaintiff - Appell ee,

V.

Jul i o Mordan,

* Ok 3k ¥ X X Xk F

Def endant - Appel |l ant.

Submitted: February 13, 1996

Filed: July 3, 1996

Bef ore BOAWAN, LOKEN, and MORRI S SHEPPARD ARNOLD, Circuit Judges.

LOKEN, Circuit Judge.

The United States filed a multi-count indictnment charging Maribel
Taui | -Hernandez, Julio Mirdan, Eladio Rosario, Alfredo D az, Oswaldo
Aguirre-Hel ming, Monica Anderson, and Maria Diaz with narcotics and
conspiracy violations. Each defendant pleaded guilty to conspiracy to
distribute cocaine in violation of 21 US.C. § 846, and the governnent
dropped the renmmining charges. Tauil -



Her nandez and Mrdan now appeal their sentences. Mordan raises a
significant |egal issue, whether the Fourth Anmendnent exclusionary rule
applies to federal sentencing proceedings. W affirm

| . Tauil - Her nandez.

A. Drug Quantity. Tauil-Hernandez tinely objected to the quantity
of cocaine attributed to her for sentencing purposes in her Presentence
I nvestigation Report. After an evidentiary hearing at which Rosario
Al fredo Diaz, and two agents testified for the governnent, the district
court! overruled this objection and attributed between five and fifteen
kil ograms to Tauil -Hernandez. That resulted in a sentence of 120 nonths
in prison and five years of supervised release. Tauil-Hernandez argues
that this quantity finding is clearly erroneous because she was only
responsi bl e for distributing between three-and-one-half and five kil ograns.
That | esser quantity would reduce her statutory m ni nrum sentence fromten
years to five, see 21 U S.C. 88 841(b)(1)(A) and (B), and her Guidelines
base offense level fromthirty-two to thirty, see U S. S.G 88 2D1.1(c)(4)
and (5).

The evidence at the sentencing hearing, viewed nost favorably to the
governnent, established that Tauil-Hernandez net Rosario in New York City
in the fall of 1992 and persuaded himto begin distributing cocaine in
Omaha. Between Cctober 1992 and April 1993, Tauil-Hernandez nade six trips
to New York City. On each occasion, she transported 450-500 grans of
cocai ne purchased by Rosario to Oraha, where the conspirators distributed
the cocaine froman apartnment rented by Tauil - Her nandez.

On April 4, 1993, police searched an Onaha notel room seizing 3.4
grans of cocaine, a |arge anount of cash, and a seni-automatic

1The HONORABLE THOVAS M SHANAHAN, United States District
Judge for the District of Nebraska.
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pistol. They arrested Tauil -Hernandez as she returned to the room Though
charges resulting fromthis arrest were dropped, the arrest ended Tauil -
Her nandez' s dealings with Rosario. However, in Novenber 1993, she began
transporting cocaine to Omha for her step-brother, Alfredo Daz. On Mrch
17, 1994, police arrested her at an Oraha bus station returning from New
York Gty with 500 grans of cocaine hidden in a pillow and one gramin her
cosmetics case

On appeal, Tauil-Hernandez concedes that 4650 to 4750 grams of
cocai ne should be attributed to her for sentencing purposes: the 2,950
grans she transported for Rosario, the 1700 to 1800 grans she transported
for Alfredo Diaz, and the 4.4 grans seized in her notel room and cosnetics
case. However, that |eaves the governnment 250 to 350 grams short of five
kil ograns. The governnent points to two additional transactions, which
Taui | - Her nandez argues were not part of her role in the conspiracy. First,
Rosario testified that 500 grans of cocaine were transported from San D ego
to Omaha by another courier in February 1993, while Tauil-Hernandez was
hospitalized for surgery. Second, FBI agent WIlliam Culver testified that
a cooperating custoner of the conspiracy, Javier Milendez, told CQulver that
Taui | - Hernandez transported a kil ogram of cocaine from New York City to
Omaha in Septenber 1993. Attributing either of these transactions to
Taui | - Her nandez woul d push her over the five-kil ogram sentencing threshol d.

When drug quantity is at issue, the governnent nust establish at
sentencing, by a preponderance of the evidence, the type and quantity of
drugs attributable to each conspirator. See United States v. Maxwell, 25
F.3d 1389, 1397 (8th Gr.), cert. denied, 115 S. C. 610 (1994). W review
the district court's drug quantity findings for clear error, reversing

"only if the entire record definitely and firmy convinces us that a
m st ake has been nade." United States v. Sales, 25 F.3d 709, 711 (8th Grr.
1994). After careful review of the sentencing record, we conclude that

Taui | - Hernandez cannot neet this denmandi ng standard of review



A conspirator is responsible for all reasonably foreseeable acts of
others taken in furtherance of the conspiracy. See U S S G
§ 1B1.3(a)(1)(B); United States v. Flores, 73 F.3d 826, 833 (8th Cr.),
cert. denied, 1996 W 282539 (June 24, 1996) (No. 95-9092). Taui | -
Her nandez admitted naki ng nunerous trips to transport cocai ne to QOmaha.

She could clearly foresee that Rosario would recruit another courier during
her hospitalization to keep the Onaha conspirators supplied with cocai ne.
I ndeed, there was testinony she knew of the San Diego trip and saw t he 500
grans transported to Ormha. Thus, there was no clear error attributing
t hese additional 500 grans to Tauil -Hernandez, and we need not consider the
second di sputed transacti on.

In these circunstances, the district court's ultimate drug quantity
finding was not clearly erroneous. The evidence at the sentencing hearing,
viewed favorably to Tauil - Her nandez, woul d have supported a drug quantity
finding of less than five kilograns. But it is not our task to reweigh the
evidence unless we are firnly convinced that a m stake has been nade
Though her principal role in the conspiracy was that of a courier, Tauil-
Her nandez apparently persuaded nore than one New York drug dealer to
distribute cocaine in Omha, and she transported |arge quantities of that
drug over a long period of tine. As the district court recognized in
sentencing her to the statutory mininmum prison term the five kil ogram
guantity finding is harsh but clearly deserved.

B. Possession of a Firearm Tauil-Hernandez next argues that the
district court erred in assessing a two-level enhancenent for possession
of a firearm See U.S.S.G § 2D1.1(b)(1).2 This enhancenent is
appropriate if the governnent proves that "the weapon was used to further
t he conspiracy and the possessi on was

2Though Taui | - Her nandez recei ved a nmandatory m ni mum sent ence,
this Quidelines issue was potentially rel evant because possession
of a firearm precludes the sentencing court from ignoring the
statutory m ni num penalty under 18 U.S.C. 8§ 3553(f).
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reasonably foreseeable to" Tauil-Hernandez. W review those fact
determ nations for clear error. See United States v. Garrido, 995 F.2d
808, 815 (8th Cir.), cert. denied, 114 S. C. 330 (1993).

Pol i ce found the handgun under a notel room nattress, near bundl es
cont ai ni ng over $14,000 in cash. Tauil-Hernandez had rented the notel room
and was arrested returning to it. Rosario testified that it was the sane
gun he kept under a nmattress at the apartnent he shared with Tauil -
Her nandez. She adnmitted that the conspirators distributed cocaine from
that apartnent. She also knew that Rosario kept a gun in the apartnent and
that conspirator Aguirre-Helmng had brought the gun to the notel room

On this record, the district court's decision to inpose a firearm
enhancenent nust be affirnmed. The crucial inquiry is whether "it is not
clearly inprobable that the weapon had a nexus with the crimnal activity."
United States v. Richnond, 37 F.3d 418, 419 (8th Cir. 1994), cert. deni ed,
115 S. C. 1163 (1995). In a conspiracy case, a sufficient nexus is

established if "the weapon was found in the sane | ocation where drugs or
drug paraphernalia were stored, or where part of the conspiracy took
place." United States v. Payne, 81 F.3d 759, 763 (8th G r. 1996). Even
crediting Tauil-Hernandez's testinony that she was afraid of the gun and

never used it, she knew that other conspirators possessed the gun in
furtherance of the conspiracy.

C. Downward Departure. Finally, Tauil-Hernandez argues that the
district court should have granted her a downward departure under U S. S G
8 5K2.0 and 18 U.S.C. 8§ 3553(b) because her sentence is substantially
greater than the sentences of nore cul pable conspirators, and because she
cooperated in unrelated governnent narcotics investigations, though not
enough to earn a substantial assistance departure notion. At sentencing,
the district court recognized its authority to depart but declined to
exercise that discretion, explaining that it had taken these mitigating
factors



into account in inposing the nmandatory mninmum sentence. That

di scretionary decision is unreviewable on appeal. See United States v.
Jenkins, 78 F.3d 1283, 1290 (8th Cr. 1996).

I'l. Mordan.

A. Drug Quantity. Mordan cane to Qmha from New York in |late 1993
and was recruited by Alfredo Diaz and Aguirre-Hel ming into the conspiracy.
He made two trips to New York in February 1994, returning with four ounces
of cocaine and three bottles of a cutting agent. |In March, he nade anot her
trip to New York Gty, where he was arrested in a taxi cab with 500 grans
of cocaine. Before Mrdan pleaded guilty, the district court suppressed
t hese 500 grans as illegally seized. On appeal, Mrdan argues that the
court then erred in basing its drug quantity finding for sentencing
purposes on this suppressed half kilogram Excluding this quantity woul d
reduce his base offense level fromtwenty-six to eighteen, see U S S G
88 2D1.1(c)(7) and (11), and trigger a reduction in his forty-six-nonth
prison sentence.

Mordan first argues that the court abused its discretion in granting
t he governnment a two-week continuance of the sentencing hearing. At the
initial hearing, FBlI agent Culver testified to the anount of cocai ne seized
in New York, relying upon a | aboratory report prepared by the New York Gty
Pol i ce Laboratory. Mbrdan objected to use of this report as unreliable
hearsay, and the court sustained that objection. See United States v.
Marshal |, 940 F.2d 382, 383 (8th G r. 1991) (per curiam. However, the
court al so continued the hearing for two weeks so that the governnent coul d

produce the author of the report. That chemi st testified two weeks |ater
in support of the statenents in the report. She was vigorously cross-
exam ned by Mordan's attorney.

The district court did not abuse its substantial discretion in
granting this continuance. See United States v. Kopelciw, 815 F.2d




1235, 1238 (8th Cir. 1987) (standard of review). The governnent was not
unreasonable in initially believing it had enough other corroboration of
cocaine quantity to establish the lab report's reliability -- Alfredo D az
testified that he had sent Mordan to New York to purchase 500 grans of
cocaine. Wen the district court ruled otherwi se, the resulting two-week
del ay did not prejudice Mrdan, who thoroughly cross-exam ned the cheni st.

Mordan next argues that the cocaine illegally seized in New York
shoul d not be admissible to prove drug quantity at sentencing. This is an
issue of first inpression in this circuit. Congress has told us not to
apply exclusionary rules at sentencing. See 18 U. S.C. § 3661, repeated in
US S G § 1B1.4. Most of our sister circuits have concluded that the
Fourth Amendnent's exclusionary rule does not apply in federal sentencing
proceedi ngs, ® though two separate opinions have urged the contrary rule.
See United States v. Jewel, 947 F.2d 224, 238-40 (7th Cr. 1991)
(Easterbrook, J., concurring); Kim 25 F.3d at 1437 (Schroeder, J.,
di ssenting).

The Suprene Court has declined various invitations to extend the
Fourth Amendnent exclusionary rule beyond the crinminal trial. The rule
does not apply to grand jury proceedings, see United States v. Cal andra,
414 U. S. 338 (1974), to INS deportation proceedings, see |.N.S. v. Lopez-
Mendoza, 468 U.S. 1032 (1984), or to civil tax proceedings, see United
States v. Janis, 428 U S. 433 (1976). Wien decidi ng whether to extend the
rule to proceedings other than crimnal trials, the Court balances the
l'i kelihood of

3See United States v. McCrory, 930 F.2d 63, 68-69 (D.C. Cir.
1991), cert. denied, 502 U S. 1037 (1992); United States v. Tej ada,
956 F.2d 1256, 1263 (2d Cr.), cert. denied, 506 U S. 841 (1992);
United States v. Torres, 926 F.2d 321, 325 (3d Cr. 1991); United
States v. Montoya-Otiz, 7 F.3d 1171, 1181 (5th Cr. 1993); United
States v. Jenkins, 4 F.3d 1338, 1345 (6th CGr. 1993), cert. denied,
114 S. C. 1547 (1994); United States v. Kim 25 F.3d 1426, 1436
(9th Cr.), cert. denied, 115 S. C. 607 (1994); United States v.
Lynch, 934 F.2d 1226, 1237 (11th Cr. 1991), cert denied, 502 U S
1037 (1992).
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deterring Constitutional violations against the cost of wthholding

reliable information fromthe proceedings in question. See lllinois v.
Krull, 480 U S. 340, 347 (1987).

Extending the exclusionary rule to sentencing would have a
detrinental effect on the traditional judicial prerogative of sentencing
an of fender based upon all the relevant and reliable information that is
avai | abl e. See United States v. Lynch, 934 F.2d 1226, 1236 (11th Cr.
1991), cert denied, 502 U. S. 1037 (1992). Turning to the deterrence side
of the balance, there is sonme force to the contention that, under the

Sent enci ng Gui delines' relevant conduct regine, the exclusionary rule is
needed at sentencing to deter police who have |lawfully obtained enough
evidence to convict fromillegally seizing additional contraband in order
to greatly increase the offender's sentence. See McCrory, 930 F.2d at 70-

72 (Silberman, J., concurring), and the previously cited separate opinions
of Judges Schroeder and Easterbrook. However, we doubt that there are nmany
police officers who would risk the fruits of prior legitimte |aw
enforcenent activities in so cynical a fashion. See Lynch, 934 F.2d at
1236 & n. 14. More significantly, whatever increased deterrence m ght
result fromthis extension of the exclusionary rule does not, in our view,
outwei gh the cost of truncating the sentencing judge's traditionally broad
inquiry into all that may be relevant and reliable in determning the
convi cted defendant's appropriate punishnent. See Tejada, 956 F.2d at
1263; Torres, 926 F.2d at 325. W therefore agree with the other circuits
that a sentencing court nay properly consider suppressed evidence in

determ ning a Gui delines sentence.

B. Role in the Ofense. Mrdan also argues that the district court
erred in finding that he was a "nminor" participant in the conspiracy,
entitled to a two-level reduction, rather than a "mniml" participant,
entitled to a three- or four-level reduction. See U S. S.G 88 3Bl.2(a) and
(b). Mordan clains that



he was the | east cul pabl e nenber of the conspiracy because he joined |ater
than the others and only participated as a couri er

"[ T]he downward adjustnent for a mininmal participant will be used
infrequently," for exanple, "where an individual was recruited as a courier
for a single snuggling transaction involving a snmall anmount of drugs.”
US S G § 3Bl1.2, comment. (n.2). The district court found that Mordan
made several trips to New York to purchase nore than a small anount of
cocaine for his nore cul pable conspirators. The court's findings as to
Mordan's role in the offense are not clearly erroneous, and thus the two-
| evel reduction nmust be affirmed. See United States v. Fregoso, 60 F.3d

1314, 1329 (8th G r. 1995) (standard of review.

The judgnents of the district court are affirned.
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