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BOMWAN, Circuit Judge.

Pursuant to 28 U S . C 8§ 1292(b) (1994), the District Court
certified the follow ng question for our consideration:

Can and should a federal district court in a federal habeas
corpus action involving the death penalty hold the federal case
i n abeyance, retaining jurisdiction and maintaining the stay
agai nst execution, to allow the petitioner to exhaust his state
remedies in a situation where it is unclear under state |aw
that state procedures are available to the petitioner to raise
his clains in state court?

has

W answer this question in the negative, holding that the proper course of

action for a district court in these circunstances is to

*The HONORABLE CHARLES R. WOLLE, Chief Judge, United
States District Court for the Southern District of |owa,
sitting by designation.



dismss the petition for a wit of habeas corpus, put the petitioner to his
state renedies, and |ift the federal stay of execution

The evidence presented at Victor's trial in state court
overwhel mi ngly proved that on Decenber 26, 1987, Victor nurdered 82-year-
old Alice Singleton in her hone in Omaha, Nebraska, by sl ashing her throat
several tines. Victor had been Singleton's gardener. A jury found Victor
guilty of first degree nurder and use of a weapon to conmmit a felony. A
t hree-judge sentenci ng panel inposed the death penalty. On direct appeal
t he Nebraska Suprene Court affirmed Victor's conviction and the inposition
of the death penalty. State v. Victor, 457 N.W2d 431 (Neb. 1990), cert.
denied, 498 U S. 1127 (1991). Victor's effort at obtaining relief through
state post-conviction proceedings was simlarly unsuccessful. State v.
Victor, 494 N.W2d 565 (Neb. 1993), aff'd, 511 U S. 1 (1994).

On Septenber 2, 1994, Victor, representing hinself, filed a petition
for a wit of habeas corpus, a notion for appoi ntmrent of counsel, a notion
for a stay of execution, and a notion to proceed in forma pauperis. The
District Court, having jurisdiction to "entertain an application for a wit
of habeas corpus" pursuant to 28 U S.C. § 2254 (1994), granted Victor's
notions for appointnent of counsel and for a stay of execution and granted

in part his nmotion to proceed in forma pauperis. Victor's appointed
counsel filed an anended petition for a wit of habeas corpus on
January 17, 1995. In that petition, Victor makes nunerous clains for
relief. Later, Victor realized that sone of the clains in his anended

petition never have been presented to the Nebraska state courts either on
direct appeal or in post-conviction proceedings. Victor then requested the
District Court to hold his petition in abeyance and nmaintain the stay of
execution while he attenpted to



raise these clains in a second state petition for post-conviction relief.
The District Court granted Victor's notion over the state's objection

In its order granting Victor's notion to hold his petition in
abeyance and maintain the stay of execution, the District Court certified
that the question set out above is "a controlling question of law as to
which there is substantial ground for difference of opinion" and "that an
i mredi ate appeal from the order nay materially advance the ultimate
termnation of the litigation." VM ctor v. Hopkins, Mem & Oder at 20, No
4: CV94- 3263 (D. Neb. June 15, 1995) (quoting 28 U. S.C. § 1292(b) (1994)).
The state then petitioned this Court for permssion to appeal the

interlocutory order of the District Court. W granted the petition, and
we thus have jurisdiction over this appeal pursuant to 28 U S.C. § 1292(b).

The state argues that the District Court abused its discretion when
it granted Victor's notion because both this Court and the Suprene Court
have held that federal courts nust dism ss habeas petitions that include
bot h exhausted and unexhausted cl ai s unless either the petitioner chooses
to proceed on his exhausted clains only or the state wai ves the requirenent
of exhausti on. In this case, the state argues that it has waived
exhaustion and, to a certain extent, urges that the case proceed to a
decision on the merits.! Victor argues that, under other precedents of
this Court, the District Court has the discretion to retain jurisdiction
over a habeas petition pending a petitioner's exhaustion of state-court
renedi es and that the state's qualified waiver of the exhaustion

!As di scussed bel ow, the state does not waive its defense that
Victor's new clainms are procedurally defaulted because they were
not raised in his first state-court petition for post-conviction
relief.
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requirenent is insufficient to allowthe District Court to reach the nerits
of his petition at this tine.

A

As an initial matter, we nust consider whether the state has wai ved
t he exhaustion requirenent. If the state's waiver was effective, the
question certified by the District Court would be noot. Exhaustion would
not be necessary, and the District Court could choose to continue its
proceedi ngs on Victor's habeas petition rather than holding it in abeyance.
W concl ude, however, that the state's waiver of the exhaustion requirenent
was not effective.

The parties agree that Victor's petition includes sone new,
unexhausted clains. |In certain circunstances, a federal district court can
consider the nerits of an unexhausted cl ai mwhen the exhaustion requirenent
has been waived by the state. See Hanmpton v. Mller, 927 F.2d 429, 431
(8th Cir. 1991). The decision to accept a waiver of the exhaustion

requirenent is commtted to the discretion of the district court. [d. W
have held that when the availability of a state procedure is in doubt,
federal courts "should be hesitant to accept State waivers of the
exhaustion defense." Duvall v. Purkett, 15 F.3d 745, 747 (8th Cr.), cert.
denied, 114 S. C. 2753 (1994).

In its brief, the state argues that it has waived the exhaustion
requirenent. The District Court rejected that argunment, holding that the
state did not waive the exhaustion requirenment because the state retained
the right to argue that Victor's new clains for relief were procedurally
defaulted in state court. Victor v. Hopkins, Mem & Order at 7 n.5, 11
n.6, No. 4:CV94-3263 (D. Neb. June 15, 1995). W agree with the District
Court's analysis of this issue. On the one hand the state argues that the

availability of a state-court procedure to address Victor's new



clains is uncertain; on the other hand, the state argues that Victor's new
cl ai s have been procedurally defaulted in state court because he failed
toraise themin his first petition for post-conviction review. It seens
to us that the questions of whether Victor has an avail able state-court
procedure to raise his new clains and whether Victor has procedurally
defaul ted those clains are one and the sane. The state's brief reveals the
flaw in the state's argunent

In order to be "exhausted" a claimnust be "fairly presented"
to [the state courts]. . . . That Victor has not done

Default . . . is the antithesis of "fair presentnent". [sic]
It is the price alitigant pays for failure to "fairly present"
a claimwithin the procedural structures afforded by the state
courts.

Hopkins's Brief at 15. The state is willing to forego the requirenent that
Victor fairly present his new clains to the state courts but wants to
penalize Victor for failing to fairly present his clains. The state's
purported waiver, as the District Court properly held, is not an
unqual i fi ed wai ver of the exhaustion requirenent, and the District Court
did not err when it refused to accept the state's wai ver of the exhaustion
requirenent.

Having held that the state has not effectively waived the exhaustion
requirenment in this case, we now consider the proper procedure to be
enployed by a district court when faced with a habeas petition that
i ncl udes bot h exhausted and unexhausted cl ai ns.

The District Court has asked us whether it has the authority to hold
in abeyance this petition for the wit of habeas corpus, thus retaining
jurisdiction over the case, while Victor attenpts to



exhaust his renmedies in state court. This is a question of |aw that we
revi ew de novo.

The statute governi ng habeas procedures provides as foll ows:

An application for a wit of habeas corpus in behalf of a
person in custody pursuant to the judgnent of a State court
shall not be granted unless it appears that the applicant has
exhausted the renedies available in the courts of the State, or
that there is either an absence of available State corrective
process or the existence of circunstances rendering such
process ineffective to protect the rights of the prisoner

28 U.S.C. 8§ 2254(b) (1994). The exhaustion requirenment "is grounded
primarily upon the respect which federal courts have for the state judicial
processes and wupon the administrative necessities of the federa

judiciary." Wade v. Mayo, 334 U S. 672, 679 (1948). A federal court may
"properly intervene" only when "state renedi es have been exhausted wi t hout
the federal clai mhaving been vindicated" because state and federal courts
share the sane responsibility to protect the constitutional rights of
crimnal defendants. 1d. W cannot assune that state courts fail to carry
out that responsibility. Id. It is the duty of this Court "to give
preference to such principles and nethods of procedure as shall seemto
conciliate the distinct and independent tribunals of the states and of the
Union, so that they may co-operate as harnoni ous nenbers of a judicial

system co-extensive with the United States, and submitting to the paranount
authority of the sanme constitution." Ex parte Royall, 117 U. S. 241, 252
(1886) (quoting Taylor v. Carryl, 61 US (20 How ) 583, 595 (1858)).

"Idnly "in rare cases where exceptional circunstances of peculiar urgency
are shown to exist'" will a federal court entertain an unexhausted claim
and thereby "interfere with the admnistration of justice in the state
courts." Ex parte Hawk, 321 U. S. 114, 117 (1944) (quoting United States
ex rel. Kennedy v. Tyler, 269 U S 13, 17 (1925)). Such circunstances
exi st when, for




exanpl e, state renedies are inadequate or fail to "afford a full and fair
adj udi cation of the federal contentions raised.” 1d. at 118.

In Rose v. lLundy, 455 U S. 509 (1982), the Suprene Court applied
these principles to a case in which the habeas petition included both

exhausted clains and clains that had not been presented to a state court.
Justice O Connor's opinion states at the outset that "[b]ecause a rule
requiring exhaustion of all clains furthers the purposes underlying the
habeas statute, we hold that a district court nust dismss such ~m xed
petitions.'" 1d. at 510. The petitioner then either may return to state
court to exhaust his clains or file an anended petition in federal court
i ncluding only exhausted cl ai ns. Id. The Court explicitly adopted a
"total exhaustion" rule, rejecting the precedents of this Court, such as
Tyler v. Swenson, 483 F.2d 611, 614 (8th Cr. 1973), that had pernmitted
district courts to review exhausted clains rather than dismissing nixed
petitions. Rose, 455 U. S. at 522, 513 n.5. On the other hand, the Court
approved of our precedents, such as Triplett v. Wrick, 549 F.2d 57, 59

(8th Cir. 1977), that required district courts to dismss those m xed
petitions that included both exhausted and unexhausted clains. Rose, 455
U S at 519. The Court characterized its holding as "a sinple and cl ear

instruction to potential litigants: before you bring any clains to federa
court, be sure that you first have taken each one to state court." |d. at
520.

Despite the apparent clarity of the holding of Rose v. Lundy, this

Court has not always required the dismissal of petitions containing
unexhausted clainms.? As the District Court noted inits

W& have explicitly recognized several exceptions to the
general rule stated in Rose v. Lundy that we believe are consistent
with the Suprenme Court's opinion in that case. For exanple, we
have held that a district court may consi der m xed petitions when
t he unexhausted clainms do not state clains for relief based on
federal constitutional rights and thus are not cogni zabl e under 28
US. C § 2254. See Martin v. Solem 801 F.2d 324, 331 (8th Gr.
1986) . W have also permtted a district court to dismss a
petition with prejudice, rather than dism ssing w thout prejudice
to later refiling, when the court concluded that the clains nmade in
the petition were frivolous. See Veneri v. Mssouri, 734 F.2d 391,
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nmenor andum and order, and as the state acknow edges on appeal, we have,
"over tinme, both ordered abeyance and affirned denial of a requested
abeyance in cases where “mxed' petitions were before the district courts.”
Hopkins's Brief at 11. The certified question we here answer enabl es us
to untangle this thicket.

Victor has directed our attention to three cases in which we have
stated that district courts have discretionary authority to hold habeas
petitions in abeyance and mai ntain stays of execution pendi ng exhaustion
of state renedies. In Collins v. Lockhart, we relied on Rose v. Lundy to

reverse the district court's denial of a habeas petition that contained
bot h exhausted and unexhausted clainms. 707 F.2d 341, 344 (8th Cir. 1983).
In conclusory fashion, however, we stated that our remand to the district
court was "with instructions to retain jurisdiction and hold the case in
abeyance under the existing stay of execution pending Collins' pronpt
presentation to the Arkansas Suprenme Court of all his federa
constitutional clains." 1d. In Collins, we recognized that after Rose v.
Lundy it clearly was not proper to deny a habeas petition nerely because
of the presence of unexhausted clains, but we fashioned a course of action
without reference to the disnmissal rule explicitly announced in Rose v.
Lundy. Qur opinion does not contain any analysis of the issue nor does it
i ndi cat e whet her the

393 (8th CGr. 1984) (applying 28 US C 8§ 1915(d)). O her
exceptions to the Rose v. lLundy rule include cases in which
exhaustion would be futile or cases in which the state has waived
t he exhaustion requirenent. See Duvall v. Purkett, 15 F.3d 745,
746 (8th Cr.), cert. denied, 114 S. C. 2753 (1994). None of
t hese exceptions, of course, is in play in this case. (W already
have held that the state has not waived the exhaustion requirenent.
See supra part I1.A)
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abeyance issue was briefed by the parties or a subject of controversy
bet ween the parties.?

After Collins, we nmde at |l|east three additional conclusory
statenments, either in dicta or without independent analysis of the issue,
regarding the authority of a court to hold a mixed petition in abeyance.
Collins was cited as the sole authority for the proposition that a federal
court may retain jurisdiction and hold a petition in abeyance in Wllians
v. Wrick, 763 F.2d 363, 366 (8th Cir. 1985). The question before us in
WIllians was whether a district court nust retain jurisdiction pending
exhausti on. W held that the district court could dismss a nmnxed
petition; thus we did not need to decide whether the court, in the first
i nstance, even had the discretion to retain jurisdiction. Despite our
statenent that courts have such discretion, id., WIllianms does not contain

any i ndependent analysis of the issue and, in any event, reaches a result
consistent with Rose v. Lundy: the mixed petition was dism ssed. In
Simons v. Lockhart, 915 F.2d 372 (8th Cir. 1990), we again cited Collins
for the proposition that a federal court can hold a nixed petition in

abeyance pendi ng exhaustion. [|d. at 377. In Si mbns, however, we were
consi dering whether counsel's failure to file a state post-conviction-
relief petition constitutes sufficient cause for a prisoner's failure to
raise a claimin state court. W held that it did constitute sufficient
cause. Citing Collins, we rejected the district court's concern that the
federal habeas petition would have been dism ssed and the stay of execution
lifted had counsel filed a petition for post-conviction relief in state
court. 1d. The issue of the district court's authority to hold a petition
i n abeyance pendi ng exhaustion

3See also Sinpson v. Canper, 927 F.2d 392, 393-94 (8th Cir.
1991) (holding, wthout citation to authority, that court of
appeal s coul d hol d habeas case in abeyance pendi ng exhausti on when
it was uncl ear whether sone clainms are unexhausted), vacated, 974
F.2d 1030 (8th Gr. 1992). Both parties cited Sinpson v. Canper in
their briefs. We discourage citation of any vacated case as
authority.
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thus was, at best, tangential to the issues before the court in Simopns,
and, as a result, the Simobns opinion contains no i ndependent anal ysis of
a court's authority to take such actions.

Through our i ndependent research, we have discovered one additiona
case in which we noted the possibility of retaining jurisdiction while a

prisoner pursued unexhausted clains in state court. |In Sloan v. Delo, 54
F.3d 1371, 1381 (8th Cir. 1995), cert. denied, 116 S. C. 728 (1996), we
stated that "[i]f a federal court is unsure whether a claim would be

rejected by the state courts, the habeas proceedi ng should be disnissed
wi thout prejudice or stayed while the claimis fairly presented to them"™
In Sl oan, however, the issue of the proper procedure to be followed in such
cases was not deci ded because we held that any further state proceedi ngs
woul d be futile and thus proceeded to consider the petitioner's clains
without requiring the petitioner to attenpt to exhaust his state court
renmedi es.

In contradistinction to S oan and the cases cited by Victor, we have
repeatedly adhered to the comand of Rose v. Lundy in other cases. See,
e.qg., Wllians v. Groose, 77 F.3d 259, 262 (8th Cr. 1996); Mllott v.
Purkett, 63 F.3d 781, 784-85 (8th Cir. 1995); Ashker v. lLeapley, 5 F.3d
1178, 1179-80 (8th Cir. 1993); Gay v. Hopkins, 986 F.2d 1236, 1237 (8th
Gr.) (per curian, cert. denied, 114 S. C. 112 (1993); Shook v. d arke,
894 F.2d 1496, 1497 (8th Cir. 1990) (nodifying order of dismssal so that
di sm ssal would be without prejudice); Nottlemann v. Welding, 861 F.2d
1087, 1088-89 (8th Cir. 1988) (per curiam); lrwin v. Mnnesota, 829 F.2d
690, 691 (8th Gr. 1987) (per curiam; Snethen v. Nix, 736 F.2d 1241, 1244,
1246 (8th Cir. 1984). These eight cases, however, have not clearly

presented the precise issue we here decide. In Wllians v. G oose

Mellott, Gray, Shook, Nottlemann, and Irwin, we were called upon to review

decisions in which the district courts had di sm ssed m xed habeas petitions
or required the petitioners to forego their unexhausted clains. |n other
words, we only needed to decide
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whet her conpliance with Rose v. Lundy was perm ssible -- an easy question

i ndeed. In Ashker and Snethen, we reversed the district court's grant of
the wit and remanded with instructions to dismss the habeas petition
wi thout prejudice because it included both exhausted and unexhausted
clains. 5 F.3d at 1178-79; 736 F.2d at 1246. Qur opinions do not indicate
whet her any party argued that the case should have been remanded to al |l ow
the district court to consider whether to dismss the petition or hold it
i n abeyance pendi ng exhausti on. In this case, however, we are asked
explicitly to deci de whether Rose v. Lundy |eaves open the possibility of

a district court's retaining jurisdiction and holding a habeas case in
abeyance pendi ng exhaustion rather than requiring dismssal. As far as we
can see, this Court never squarely has been presented with the precise
i ssue that now is before us in this case.

We conclude that any suggestion in our prior cases that a district
court has broad discretion to hold i n abeyance a habeas petition including
bot h exhausted and unexhausted cl ai s pendi ng exhaustion of state renedies
is contrary to the Suprenme Court's explicit directions in Rose v. Lundy.

Except for cases of the sort noted earlier, see supra note 2, a m xed
petition nmust be dismssed or the petitioner nust elect to proceed on only
the exhausted clains. The District Court in this case, after considering
our prior cases, noted that Collins, Simons, and Wllians failed to

"articul ate standards by which" the court could deternine "whether holding
this case in abeyance and maintaining the existing stay of execution is
appropriate.” Mictor v. Hopkins, Mem & Order at 19. W agree. Moreover,

we do not believe that Sl oan and the cases cited by the District Court can
be squared with Rose v. Lundy. The correct viewis represented by our line

of cases, cited earlier in this opinion, in which we have given recognition
to the clear teaching of Rose v. Lundy regarding the treatnent of m xed

petitions. Accordingly, we hold that the District Court has no authority
to hold Victor's m xed petition in abeyance or to
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mai ntain the stay of execution. The choices stated in Rose v. Lundy are

the only options available to a habeas petitioner

Qur decision is bolstered by the Suprene Court's post-Rose v. Lundy

practice. The Court twi ce has granted certiorari in cases involving m xed
petitions and sumarily disposed of them In Duckworth v. Cowell, the

Court renmanded the case to the Seventh Circuit and directed that court to
instruct the district court to dismiss the petition. 455 U S. 996 (1982)
(mem) (citing Rose v. Lundy, 455 U S. 509 (1982)). |In Bergnan v. Burton,
the Court vacated the Sixth Crcuit's decision and remanded t he case for
further consideration in light of Rose v. Lundy. 456 U.S. 953 (1982)
(mem).% The Court has not wavered fromthe rule it announced in Rose v.

Lundy, consistently using mandatory | anguage when describing that rule.
See Castille v. Peoples, 489 U S. 346, 349 (1989) ("Respondent's habeas
petition should have been dismissed if state renedies had not been

exhausted as to any of the federal clainms."); Teaque v. Lane, 489 U.S. 288,
325 (1989) (Stevens, J., concurring) ("In Rose v. Lundy, 455 U S. 509
(1982), the Court announced that a habeas petition containing exhausted and
unexhaust ed cl ai ns nust be dismssed."); Engle v. |Isaac, 456 U. S. 107, 124

n. 25 (1982) ("If [an unexhausted] claimwere present, Rose v. Lundy, 455

U S. 509 (1982), would nandate dismssal of the entire petition."); see
also Richards v. Solem 693 F.2d 760, 763

“Justice Stevens dissented, arguing that dismssal of the
petition, the result he believed would be required by the Court's

order, would cause unwarranted del ay. He noted that the
unexhausted cl ai m was not addressed by the Sixth Crcuit and was
not one of the issues raised in the petition for certiorari. Thus

the petitioner could refile his petition w thout the unexhausted
claimand the litigation would substantively be repeated right up
to the refiling of the very sanme certiorari petition that was
before the Court that day. Bergman v. Burton, 456 U. S. 953, 953-55
(1982) (Stevens, J., dissenting). Justice Stevens al so dissented
fromthe Court's decision in Rose v. Lundy, 455 U S. at 538-50, but
he nonet hel ess recogni zed what the rule in that case required

dism ssal of habeas petitions that include exhausted and
unexhausted cl ai ns.
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Cr Lundy a
ismss a nixed petition."), , 461 U. S

Romano v. Wrick n.3 (8th Gr. 1982) ("__

adopt ed s

In the present case, Victor argues that the state nmay execute hi
prior state-court renedies. The District Court

the state offers ne no assurance that it will not s

Nebr aska a death warrant if | lift the existing
of executi on. Thus, if | lift the stay . . . and th
state ecures a death warrant . . . | would undoubtedly b

face wth another notion for a stay of execution, which
woul d be required to grant.

, Mem & Order at 109. Nothing in the record, however
i nd that Nebraska state courts are without authority to grant (o

woul d litigates his clains in state court. To
ka statutes place authority to suspend the execution
a death sentence in the

Qey , 485 N.W2d 153, 164 (Neb. 1992) (citing Neb. Rev. Stat
88 s
whil e federal constitutional clains are

but have no reason to think that the Nebraska Suprene Court woul

count enance the execution of a prisoner in such circunstances any nore tha

we d. , 763 F.2d at 366 (leaving question o

stay pendi ng exhaustion to state courts because

set stays existed). W certainly may
assum r

he is pursuing his state renedies. , 334 U S a
679.
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[l
For the reasons stated, the judgnent of the District Court is
reversed, and the case is remanded with directions to dismss Victor's
petition for a wit of habeas corpus and to Iift the stay of execution.
A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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