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Bef ore WOLLMAN, MORRI S SHEPPARD ARNOLD, and MJRPHY, Circuit Judges.

MURPHY, Circuit Judge.

Andre L. Phillips appeals from a judgnent of conviction for
possession with intent to distribute cocai ne base. Prior to pleading
guilty, Phillips had filed a notion to suppress evidence seized fromhis

residence on the basis that the search warrants were invalid under the
Fourth Amendnment. The district court! denied his notion to suppress, and
Phillips now appeals that ruling. W affirm

Shortly after 8:00 p.m on Friday night, February 18, 1994,

The Honorabl e Fernando J. Gaitan, Jr., United States
District Judge for the Western District of M ssouri.



Kansas City police officers responded to a reported shooting at 4339
Norton. While en route, the officers learned that a shooting victimwas
at a nearby residence. They stopped to speak with the victim Elijah
Zakka, who said he had been shot at 4339 Norton, and then went to the
scene, arriving about twenty minutes after the shooting. They discovered
Ej uan Neal lying dead in a pool of blood in the bedroom The bullet that
had killed Neal had gone conpletely through his body. Pol i ce found
nurmerous .9 mllineter casings in the driveway and five bullet holes in the
front of the house. Sonetine around 9:00 p.m, Detective George Barrios
interviewed Phillips and other bystanders in the vicinity. Phillips said
he had heard the gunshots but did not know anythi ng nore.

The next day, Detective Barrios interviewed Zakka in the hospital
Zakka said he had been at 4339 Norton when three individuals, E uan Neal
Mark McFall, and a wonan naned Coco, entered and asked himfor his noney
and jewelry. Zakka noticed a nmediumfrane revolver in Neal's hand and ran
towards the bedroom Neal shot Zakka in the leg as MFall ran outside and
fired a few shots at the house before leaving the scene. In the neantine,
Neal and Zakka westled in the bedroom Zakka pulled the revolver's trigger
twice, Neal fell to the ground, and Zakka dropped the gun and left the
house. The revol ver was never recovered.

On February 21, 1994, a reliable confidential informant contacted
Detective Reed Buente. The informant stated that he had been with Neal and
McFall on the night of the shooting. The two nen had told the infornant
they had something to do, and shortly after they left, the informant heard
several gunshots coning fromthe area of 4339 Norton. A few mnutes |ater,
Coco arrived at the house where the informant was and told the informnt
that Neal and McFall had robbed the drug house at 4339 Norton. Phillips
then arrived with several other persons.



The informant heard Phillips state that he had been in his drug house
at 4401 Norton cutting cocai ne when he heard several gunshots. Phillips
sai d he thought the shots were conmng fromhis drug house at 4339 Norton
so he grabbed his Mac 12 .380 caliber pistol, ran outside, and started
shooting toward 4339 Norton. Phillips reported he had then gone into the
house, saw Neal lying on the floor, and kicked him several tines. The
informant also stated that Phillips kept weapons at his residence at 4324
El mvood, which was approxi mately six bl ocks fromthe Norton drug houses.
According to the testinony of Detective Barrios, this distance was cl ose
enough for Phillips to have had tinme to go home to change his clothing
before being interviewed at the scene by the police.

Based on this information and the di scovery of .380 casings between
the two Norton drug houses, Detective Barrios obtained a warrant to search
4324 El mwod for a nedium frane revolver, a .380 caliber sem -automatic
pi stol, and bl oody clothing. The affidavit acconpanying the warrant
application described the events | eading to the discovery of Ejuan Neal's
body at 4339 Norton, the observation of blood in the bedroom and bull et
casings in the driveway, and Zakka's statenments concerning the shooting and
his firing of the mssing revolver. The affidavit also included statenents

of the informant, "who had proven reliable in the past", that Phillips said
he had shot at 4339 Norton with a Mac 12 .380 caliber pistol and kicked the
victiminside several tines, and that Phillips kept guns at 4324 El mmood.

Wi | e executing the search warrant at 4324 El mwod, police discovered
i nside a safe 110 grans of cocai ne base, over $5,000 in U S. currency, and
docunents bearing Phillips' nane. They also found several other weapons,
a scale, and sone crack cocai ne. They did not seize this evidence,
however, until after obtaining a second search warrant authorizing the
sei zure.

After Phillips was indicted, he noved to suppress the evidence



seized fromhis residence. United States Magi strate Judge Robert E. Larsen
conducted a suppression hearing and issued a report and recomendation
denying the notion, which was adopted by the district court.

The magistrate judge found that the second search warrant was
supported by probabl e cause, but that the first warrant was not. Although
it was fairly probable that Phillips would possess the guns and bl oody
clothing, the court found no probable cause to believe those itens were
| ocated at 4324 El mwood. It found, however, that the search under the
first warrant was carried out in good faith, and the notion to suppress was
deni ed under United States v. Leon, 468 U. S. 897 (1984). The court found
that Detective Barrios had not deliberately or recklessly omtted or

m srepresented facts in the first affidavit, and that the affidavit was not
so |l acking in probabl e cause that officers could not reasonably rely on the
warrant's validity.

Phillips entered a conditional plea of guilty, reserving the right
to appeal the adverse determnation of specified pretrial notions. He was
subsequently sentenced by the district court to 240 nonths i nprisonnent,
and tinely filed this appeal

Phillips argues that the first search warrant was invalid because it
was based on a "bare bones" affidavit that |acked probable cause and that
the good faith exception to the exclusionary rule did not apply. Since the
first warrant should not have been issued, he contends that the evidence
sei zed under the second search warrant should have been suppressed as
"fruit of the poisonous tree." See United States v. Sequra, 468 U S. 796,
804 (1984). The governnent responds that probable cause existed for the

i ssuance of the first search warrant and that the police al so acted i n good
faith inrelying on the warrant's validity.



A district court's decision to deny a notion to suppress evidence
sei zed pursuant to a search warrant will not be reversed unless it is
"unsupported by the evidence, based on an erroneous view of the applicable
law or we are left with a firmconviction that a nistake has been made."?
United States v. Edmiston, 46 F.3d 786, 788 (8th Cir. 1995) (citation
onitted). A warrant is supported by probable cause if "given all the

circunstances set forth in the affidavit . . ., including the 'veracity

and basis of know edge' of persons supplying hearsay information, there is
a fair probability" that contraband or evidence of a crine will be found
in the place to be searched. |d. at 789, quoting Illinois v. Gates, 462
U S 213, 238 (1983); United States v. {d adney, 48 F.3d 309, 312 (8th Gir.
1995). Affidavits should be read in a "commobn-sense and realistic fashion"

and nmagi strates nust nake a practical decision based on the totality of the
circunstances. d adney, 48 F.3d at 312 (citation onitted).

The supporting affidavit for the first warrant contained five
par agr aphs explaining the factual basis for searching for guns and bl oody
clothing at 4324 Elmwod. It stated that police had received a call about
shots fired in that area, that they had spoken with the shooting victim
Elijah Zakka, and that they had found the deceased body of Ejuan Neal at
the scene lying in a substantial anount of blood and bullet casings in the
driveway. The affidavit also stated that Zakka had told two witnesses that
he had been shot in the leg, had twice pulled the trigger of Neal's nedium
size revol ver during their struggle in the bedroom and had

2The Suprenme Court recently held that "probable cause to
make a warrantl ess search should be reviewed de novo." O nelas
v. United States, 116 S.Ct. 1657, 1659 (1996). The Court al so
reaffirmed that the "Fourth Amendnent denonstrates a 'strong
preference for searches conducted pursuant to a warrant.'" |d.
at 1663, quoting Illinois v. Gates, 462 U S. 213, 236 (1983).
The | evel of scrutiny applied to a magistrate's probabl e cause
determ nation to issue a warrant is accordingly |less than that
for warrantl ess searches. |d.




dropped the revol ver before | eaving the house. That revol ver had not been
found, but according to a confidential informant "who had proven reliable
in the past", Phillips had been inside 4339 Norton after Neal had |eft and
before the police had arrived. The informant had heard the shooting at
4339 Norton and said a worman naned Coco had told him Neal and two others
had been involved in it. Shortly thereafter, the informant overheard
Phillips say he had heard the gunshots while cutting cocaine at his drug
house at 4401 Norton and had gone out to shoot at 4339 Norton in order to
protect his drug house, and then went inside where he kicked the victims
body. The informant had also reported that Phillips kept guns at 4324
El mwood.

Viewed as a whole, the detail and specificity of this affidavit is
greater than what has been characterized as a bare bones affidavit. For
exanple, in United States v. Miurphy, 69 F.3d 237, 240 (8th Cir. 1995),
cert. denied, 116 S.Ct. 1032 (1996), a warrant to search a defendant's
house for several weapons was based on a three sentence paragraph in the

affidavit containing an informant's statenent that the defendant possessed
the guns and the affiant's statenent that he had confirmed the defendant's
address and his release fromprison for a nurder conviction. Even though
the court called the affidavit "bare bones at best," it held there was
suf ficient probabl e cause based on the information in the affidavit and the
of ficer's independent corroboration of the informant's statenents. |1d.

The connection between the El nwood address and the itens to be seized
was established by the confidential informant whose reliability was noted
in the affidavit. Hi s statenents about the robbery and shooting were
corroborated by police observations at the scene, the discovery of the dead
body and bullet casings, and the robbery victinls statenents. Although
there was no corroboration of his statenent that Phillips kept guns at 4324
El mwod, it is a reasonable inference that this i nformati on was



reliable based on the stated previous experience with the informant and the

i ndependent corroboration of his other comments. See Edmi ston, 46 F.3d at
789; d adney, 48 F.3d at 313. These reported facts viewed from the
st andpoi nt of an objectively reasonable officer essentially established
probabl e cause that the weapons and bl oody cl ot hing woul d be found at the
El mwod address. d adney, 48 F.3d at 312

W need not specifically rule on whether the affidavit stated
probabl e cause, however, since the nagistrate judge properly determ ned
that the evidence shoul d not be suppressed under the good faith exception
to the warrant requirenent. Under the good faith doctrine, evidence
obt ai ned pursuant to a search warrant that is later found to be invalid
does not violate the Fourth Anmendnent if the officer objectively and
reasonably relied in good faith on the issuing court's determnination of
pr obabl e cause and technical sufficiency. Leon, 468 U.S. at 922. An
of ficer acting pursuant to a warrant generally establishes good faith in
conducting the search and "will rarely require any deep inquiry into
reasonabl eness."” |d. (citation onitted).

Situations in which an officer's reliance on a warrant would be
unreasonabl e are when: (1) the officer included information in the
affidavit he "knew was fal se or woul d have known was fal se except for his
reckless disregard of the truth"; (2) the affidavit is so lacking in
probabl e cause that it is objectively unreasonable for the officer to rely
onit; (3) the judge failed to act in a neutral and detached nanner; or (4)
the warrant is so facially deficient that the officer cannot reasonably
presune the warrant to be valid. 1d. at 923; United States v. Johnson, 78
F.3d 1258, 1261 (8th Cir. 1996). Phillips contends that the first three
situations apply to this case. Johnson, 78 F.3d at 1261

Phillips first conplains that the affidavit onitted the fact that the
bullet killing Ejuan Neal had passed through his body. He



asserts that this fact shows the nurder weapon could not be identified and
its onmission contributed to the bare bones nature of the affidavit.
Onritted information that is "highly relevant” or "clearly critical" nmay
constitute reckless disregard, but it nmust be shown that if the information
had been included, the affidavit would not have been sufficient to support
a finding of probable cause. United States v. Jacobs, 986 F.2d 1231, 1234
(8th Cir. 1993).

There is no evidence to suggest, and Phillips does not contend in
his brief, that Detective Barrios intentionally or recklessly nade the
affidavit msleading by omtting the informati on about the bullet. The
onmtted fact about the bullet passing through Neal's body is neither
"highly relevant"” nor "clearly critical" to whether probable cause existed
for believing Phillips had cormitted a crine by shooting into a dwelling,
had been involved in the homcide in sone fashion, or had taken possession
of the mssing weapon. See id. at 1235. Phillips has therefore failed to
show that Detective Barrios did not intentionally or recklessly onit facts
to nmislead the issuing court.

Phillips next contends that the police officers did not act in good
faith and reasonably believe that probabl e cause existed to search for the
weapons and bloody clothing at 4324 El mnwood. He characterizes the
affidavit as bare bones and utterly lacking in any indicia of probable
cause.

As di scussed previously, the affidavit supporting the first search
warrant essentially nade out probable cause that guns would be found at
4324 El mmood. There was a great deal of blood surrounding Neal's body from
which a "reasonably well trained officer" could conclude that Phillips
woul d have bl ood on his clothing after kicking the body. See Leon, 468
U S at 926. dven that the El mwod resi dence was about six blocks from
4339 Norton



and Phillips was not interviewed by the police until nearly an hour after
the shooting incident, officers could have reasonably believed that
Phillips had sufficient tinme to go to the El mwod house, change his
clothing, drop off the guns, and return to the Norton area. In light of
the specificity and details in the affidavit, the nagistrate judge did not
err in deternmining that the officers had an objectively reasonabl e good
faith belief in the issuing court's determ nation of probable cause. See
Johnson, 78 F.3d at 1264.

The anount of information in the affidavit does not support Phillips
characterization of it. There is also no evidence in the record to show
that the issuing court exhibited any prejudice toward Phillips or was
partial to one side. W therefore find no error in the court's signing of
the warrant to search the El mwod residence. See id. at 1263.

For these reasons, the district court did not clearly err in
sustaining the search of Phillips' residence under the Leon good faith
exception. 1d. at 1264. Consequently, Phillips' argunent that the first
search warrant poisoned the validity of the second search warrant also
fails. See Sequra v. United States, 468 U S. 796, 804 (1984). The
judgnent of the district court is affirned.
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