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MAG LL, G rcuit Judge.

Vi ckie Jackson, principal of Delta Special School District No. 2
(Delta), brought this action alleging that her termination by Delta was in
retaliation for her filing of a gender discrimnation claimw th the Equa
Enpl oynent Opportunity Conmi ssion (EEQCC). After the jury found in her
favor, the district court granted Delta's renewed notion for judgnent as
a matter of law Jackson appeals both this ruling and the district court's
failure to order her reinstatenent as school principal after the jury found
that Delta violated the Arkansas Teacher Fair Disnissal Act (ATFDA), Ark.
Code Ann. § 6-17-1501 (Mchie 1993). W affirmin part and reverse in
part.

Vi cki e Jackson was hired as the elenentary school principal of Delta
for the 1991-92 school year. At the end of this school year, Delta's
Superintendent of Schools, M. Qunn, left the school district, and Jackson
applied for the position. Delta did not interview Jackson for this
position, and it hired Ronald Srmead, who was to report for work on July 1,
1992. At the request of superintendent Gunn, Jackson was pronoted to
principal of all grades from ki ndergarten through hi gh school

Jackson admitted that she was "upset" at not being interviewed for
the superintendent's position. In response, she carried on



what was described by the district court as a "canpaign of vilification and
the worst type of runornongering and fal se witness agai nst Ronald Snead."
Order Granting Judgnent N.O V. at 6 (June 23, 1995). "This vendetta,
consi sting of the nost derogatory charges i nmaginable," id., began shortly
before Snead arrived and continued throughout the ensuing school year

As noted by the district court, "[t]he stories spread about Snead
were truly outrageous. The nost serious was that he was a drug dealer.”
Id. at 7. Evelyn Beatty, Jackson's secretary, testified that Jackson, on
nore than one occasion, nentioned to Beatty and others that Snead was a
drug deal er: "She told ne that she had an inside source at the state
police departnment and that he had told her that M. Snead was under
i nvestigation for drug trafficking." Tr. at 308. Beverly Mrales, Snead's
bookkeeper, confirmed that Jackson spread these runors, noting that Jackson
"said that she had a source in the state police and, according to this
source, that M. Snead was dealing in drugs because cars would come up in
his yard and not stay very long and leave. And as to that, he was dealing
in drugs." Tr. at 296.

Anot her of Jackson's favorite runors was that Snead was a womani zer
Edward Burnett, an enpl oyee of the school district, testified that, even
before Snead took over as superintendent, Jackson was spreading such
runmors: "she told ne that where he had formerly worked that she had tal ked
with a teacher or sonething and she had told her that he was a wonani zer
and was having an affair." Tr. at 273.

Not content with calling Snead a drug deal er and a worani zer, Jackson
al so spread runors that Snead had a drinking problemand that "there was
a DWW at one tinme." Tr. at 42. Jackson also nentioned to Moral es and
Beatty that Snead had financial problens in other districts with which he
had been associ at ed.



Nowhere in the 191 pages of Jackson's trial testinony does she ever
deny spreading these runors; at best she quibbles over the exact
term nol ogy she used. As the district court noted,

She said she had never heard the word "wonmani zer" before, but
". . . [!l] guess | could have said sonething . . ." [Tr. at
331]. She probably said "trouble with wonmen" [Tr. at 338].
She admitted nmaki ng derogatory renarks to Ms. Moral es and Ms.
Beatty [Tr. at 333]. She admitted telling the woren M. Snead
had "sonme problens with drugs over at Kingsland" but denied
using the term"drug dealer" [Tr.at 333-34].

O der at 9. Jackson also admitted to telling her co-enpl oyees that Snead
had a drinking problemthat resulted in a DDWI. charge. Tr. at 42, 170.
Fi nal Iy, when Jackson was asked during cross- exami nation if she had ever
nentioned to her co-enployees "[a]lny of the financial trouble we've tal ked
about, drug dealing or whatever terns you used and trouble with wonen,"

Jackson responded, "Yes, sir, | nentioned them | certainly did, yes."
Tr. at 346.
Jackson's notive for spreading these runors is clear: she was

di straught at not receiving the superintendent position and so she
"embarked on a vendetta to nmake life mserable for Snmead." Oder at 2.
Moral es testified that Jackson stated that the school district "hadn't
treated her right" in not interviewing her for the superintendent's
position and that "she [Jackson] could nake everyone niserable," Tr. at
283, and that "the board had hired M. Smead knowi ng his background and
that she [Jackson] could nake a call to the newspapers and make it hard for
everyone." Tr. at 287. On this, Jackson certainly kept her word.

Jackson succeeded in creating an intol erable atnosphere of tension
at Delta. Beatty noted that Jackson's continued statenents caused a
problem at the school and affected Beatty's productivity. Beatty
eventual ly rel ayed Jackson's comments to Snead because the comments "becane
such a problemt and "caused so much tension" and



because Jackson's co-enployees "couldn't work with it." Tr. at 306.
Moral es confronted Jackson about the negative coments. According to
Mor al es,

[s] he [Jackson] would just conme up to me or to anyone and, you
know, just start talking, just start saying things about M.

Sread. . . . And at that tine | had, you know, was real busy in
ny job and I'd had ny fill of it. | got tired of listening to
her . I nmean, | didn't ask to hear it. | told her finally |

was just tired of her shit.

But | was mad; | was upset and | just, that's what | said.
said | was tired of every breath that | heard from her being
negative about M. Snead. | said |l was inthe mddle . . . and

I was just sick of hearing about it.

Tr. at 284. When asked if she considered Jackson's conduct to be
prof essi onal, Mral es responded "no."

On January 4, 1993, Snead relieved Jackson of her disciplinary duties
regardi ng hi gh school students and bus students. Jackson conplained to the
school board that this action constituted gender discrimination. Although
there was evidence that discipline at the high school had suffered while
Jackson was in charge, the school board reinstated Jackson as chief
disciplinarian at its February 1993 neeting. The board denied that Snead
had di scrini nated agai nst Jackson

On February 26, 1994, Jackson filed an EECC charge claimng that
Snead' s action constituted gender discrimnation. The EEOC chose not to
accept the case, instead issuing Jackson a right to sue letter. Jackson
chose not to file a lawsuit on this allegation of discrimnination

In early March, Snead decided to reconmend to the Delta school board
that it term nate Jackson. Snead cited thirteen instances of



unprofessional conduct and fifteen instances of inefficiency and
i nsubordi nation by Jackson during the previous year as grounds for the
proposed di sm ssal .!

Bef ore Jackson was terninated, she was afforded an opportunity to
present her case to the school board. She was notified on April 27, 1993,
that a hearing before the school board had been set for 8 p.m on April 30,
1993. However, Jackson's attorney advi sed her that under the ATFDA only
she could order a hearing, and thus she was under no obligation to attend
the neeting set up by the school board. Jackson chose to not attend the
neeting, at which the school board formally discharged her. At this
neeting, the school board voted to pay Jackson her salary until the end of
the contract year.

On May 3, 1993, Jackson's attorney sent a letter to the president of
the Delta school board requesting an open hearing, but Jackson received no
response to the letter.

On June 11, 1993, Jackson filed a second charge of discrimnation
with the EECC, clainmng that her termination was in retaliation for her
filing of the February 1993 discrinmnation claimwith the EECC. Jackson
received a right to sue letter fromthe EECC. She brought this suit in
federal district court, alleging that Delta, Snead, and the school board
(1) violated her

During trial, Jackson admtted that several incidents relied
upon by Snead in recomending her termnation did in fact occur.
Jackson testified that she could not renmenber sone of the other
incidents, and as to a few, she testified that they did not occur.

Jackson's filing of the EEOC conplaint was not |isted as one
of the reasons for termnation. Wen asked at trial if Jackson's
filing of the conplaint was a factor in the term nation, Snead
twce stated that it was "not the sole reason”; however, in
response to further questions, Snead stated that the filing of the
conplaint was not a factor in the term nation.



procedural due process rights by termnating her and (2) retaliated agai nst
her for filing the gender discrimnation claimwith the EECC i n February
of 1993. In a supplenental state |law claimbrought pursuant to 28 U S.C
8 1367 (1994), Jackson alleged that Delta violated the ATFDA by not
granting her a hearing after she requested it, thereby requiring her
rei nstatement.

The jury returned a verdict for Jackson. The jury found that: (1)
Jackson was deni ed procedural due process; (2) Jackson would have been
termnated even if she had received due process;? (3) Jackson's filing of
the February 1993 EEQC conplaint was a notivating factor in the defendant's
decision to discharge her; (4) if Jackson had not filed the February 1993
EEQCC conplaint, she would not have been term nated; and (5) defendants
failed to conmply with the ATFDA. The jury awarded Jackson $185,000 in
conpensat ory damages. 3

The defendants filed a renewed notion for judgnment as a nmatter of |aw
or, inthe alternative, for a newtrial. The court granted judgnent as a
matter of law on the retaliation claim holding that the jury's verdict was
unsupported by the record. The district court noted that

[i]n view of plaintiff's disloyalty to him [Snmead], the
sl anderous statenents made to his subordinates - that he was a
drug dealer, problem drinker, wonmanizer and involved in
financial difficulties, the superintendent had no choice but to
ask the board to fire her. He woul d have been a fool to do
ot her w se.

2Because Jackson would have been term nated even had she
recei ved due process, the court awarded nom nal danmages of $1 only
on this claim See Brewer v. Chauvin, 938 F.2d 860, 862-64 (8th
Cr. 1991) (en banc). This damages award has not been appeal ed.

At oral argunent, counsel for Jackson broke down the $185, 000
award as follows: $100, 000 as conpensatory damages for the
retaliatory discharge, and $85, 000 as conpensatory damages for the
ATFDA vi ol ati on.
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Order at 10. The court also granted, in the alternative, a newtrial on
this claim

The district court agreed with the jury that the ATFDA had been
violated, but, concluding that Jackson woul d have been term nated anyway,
it awarded noninal damages of $1 and refused to order Jackson's
rei nstatenent.

In reviewing the district court's grant of judgnent as a matter of
law, we apply the sane standard as the district court. This standard
requires that we (1) resolve direct factual conflicts in favor of the
nonnovant; (2) assune as true all facts supporting the nonnmovant which the
evidence tended to prove; (3) give the nonnovant the benefit of all
reasonabl e inferences; and (4) deny the notion if the evidence so viewed
woul d all ow reasonable jurors to differ as to the conclusions to be drawn.
Dace v. ACF Indus., Inc., 722 F.2d 374, 375 (8th Cir. 1983).

In considering retaliatory discharge clains, we use the three-stage
order of proof and presunptions governing discrinination cases in general.
Schweiss v. Chrysler Mtors Corp., 987 F.2d 548, 549 (8th Gr. 1993).
Plaintiff must initially establish a prinma facie case of retaliation by

showi ng participation in a protected activity, subsequent adverse action
by the enployer, and a causal connection between the two. Kobrin v.
University of Mnnesota, 34 F.3d 698, 704 (8th Cr. 1994). Once a prinmm
facie showing is nade, the burden of production shifts to the enployer to

articulate a legitimte, nondiscrimnatory reason for its actions. |d.

If the enployer neets that burden, the presunption of retaliation
raised by the prima faci e showi ng di sappears and we eval uate only whet her
Jackson presented evidence capable of proving that proffered reasons for
term nation were a pretext for



retaliation. See Hutson v. MDonnell Douglas Corp., 63 F.3d 771, 777 (8th
Cir. 1995). She can do this directly, "by persuading the court that a

discrimnatory [or retaliatory] reason nore likely notivated the enpl oyer,"
Texas Dep't of Comm Affairs v. Burdine, 450 U S. 248, 256 (1981), or
indirectly, "by showing that the enployer's proffered explanation is

unworthy of credence," id. Such indirect evidence, in conjunction with the
prima facie case, nmerely pernits, but does not require, the jury to
concl ude that Jackson has been the victimof unlawful retaliation. See St.
Mary's Honor CGtr. v. Hicks, 113 S. C. 2742, 2749 (1993); Hutson, 63 F.3d
at 777.

The parties concede that Jackson nmade a prima facie showi ng that she
was discharged in retaliation for filing the February 1993 EECC conpl ai nt.
The parties further agree that Delta offered a legitinmate, nonretaliatory
reason for the termnation. Thus, we nust exam ne only whether Jackson has
made the third-stage showing that the proffered reasons for ternination
were a pretext for retaliation. W agree with the district court that
Jackson has not nmet this burden

There was overwhel mi ng evi dence adduced at trial that the nmain reason
for Jackson's termnation was her insubordination, her inefficiency, and
the divisive atnosphere created by her actions at Delta, leading to the
decreased productivity of her co-enpl oyees.

First, Jackson herself admtted that several of the incidents
outlined in Snead's termnation letter of April 9 did in fact occur.
Second, Jackson adnitted to spreading truly outrageous runors about Snead,
i ncluding that he was involved in drugs, was a wonani zer, had a dri nking
problem had financial problens, and was often absent from the school
district. Her co-enployees corroborated this testinony.

Jackson's comments were terribly disruptive at Delta. They



caused extrene tension at the school, and her co-enployees, tired of
listening to Jackson's vitriol, could not performtheir duties. W agree
with the district court that the overwhel m ng evidence adduced at trial
denonstrates that Jackson was "a terribly disruptive influence at the
school ; as she threatened to do, she nade life miserable for the enpl oyees
with whom she had contact." Order at 13. "It would have been inpossible
for M. Snead to have carried on his duties when his principle subordinate
spread the nost vicious runors behind his back to other enpl oyees of the
district." Id.

Against the great weight of this evidence, Jackson persists in
contending that she was discharged in retaliation for filing the February
1993 EEQCC conpl aint. She points to three things evidencing that her
di scharge was retaliatory: (1) the timng of the termnation; (2) a conment
nmade by Snmead, retracted nonents |ater, that Jackson's filing of the EECC
conplaint was "not the sole reason" for her ternmination; and (3) Delta's
failure to conply with the ATFDA' s renedi ati on provision, Ark. Code Ann.
8 6-17-1504, which requires that Jackson be nade aware, in writing, that
problems with her performance existed that could lead to her ternination

First, we are not troubled by the tinm ng--Jackson had been spreading
the slanderous runors about Smead ever since Snead first becane
superi nt endent, and Snead had been detailing the instances of
i nsubordi nation and i nconpetence |ong before Jackson ever filed the EECC
conplaint. Second, the statenment by Snead is anbi guous at best, and its
i nportance is far overshadowed by the damagi ng adm ssi ons nade by Jackson
that she did actually engage in conduct justifying her termnation.
Finally, the failure to renediate, which in sone situations nmay be evi dence

that a school district is out to "get a teacher, is likewise so far
over shadowed by Jackson's admi ssions as to hardly offer any evidence of

pretext at all.
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When the events surrounding her filing of the February 1993

EECC

conplaint are viewed as a whole, it is clear that the school board did not

harbor any retaliatory ani nus when it di smssed Jackson.

removed fromthe post of chief disciplinarian, she first conplained to the

school

O der

When Jackson was

board. Wat was the school board' s response? As cogently analyzed

by the district court,

[t]he school board, based upon her conplaint to it, restored
her as the chief disciplinarian, overruling M. Snead. . . . At
a neeting of the board in February, in response to the
plaintiff's conplaint of gender discrinnation, the board
restored her as chief disciplinarian. Therefore, the basis for
t he EECC charge had di sappeared. She denied any intention of

filing a lawsuit based upon this charge. "No sir. That was
just docunentation. Sonething to show that sonething had taken
place, that's all." One question imredi ately suggests itself

as to the retaliation conplaint. Wy would the board retaliate

by firing her for naking a conplaint to the EECC when they had

agreed with her in February when she filed the sane conpl ai nt

with the board? Wen she filed the retaliation conplaint four
nmonths later in June, the board had restored her as chief
di sci plinarian several nonths before, back in February. .
The board gave her satisfaction on her conplaint. "I had no
intention of filing a lawsuit." The EEOC found no basis for
her February 23, 1993 conplaint. She did not pursue a | awsuit
on this charge which she had every legal right to do. Yet,
four nonths after the February charge was filed, she clained
retaliation. This allegation is patently pretextual. The

jury's affirmative answer to Interrogatory No. 3 is utterly

wi t hout any basis in the evidence.

at 11-12 (enphasis added) (citations omtted).

W agree that the allegation of retaliatory discharge is "patently
pretextual." Delta offered overwhel mi ng evidence, including Jackson'
adm ssions that she spread slanderous, unsubstantiated runors

superint endent Smead, that Jackson's di scharge was not retaliatory.
Jackson's comments, "the superintendent had no choice but to ask the
re her. He

to fi
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woul d have been a fool to do otherwise." 1d. at 10. Jackson's cl ai m of
retaliatory discharge fails.

Jackson next clains that the district court erred in failing to
reinstate her and award her back pay after the jury found that her
dism ssal violated the ATFDA. Specifically, she notes that Delta's failure
to conply with the ATFDA voids her disnissal and requires her
reinstatenent.*

The jury found that Delta failed to strictly conply with the ATFDA,
and the district court did not disturb this conclusion upon Delta's notion
for a renewed judgnent as a nmatter of law. W agree with this finding.
It is undisputed that Jackson requested a hearing on May 3, 1993, within
the thirty-day wi ndow provided by the ATFDA. Delta did not offer Jackson
a hearing as required. This violates the ATFDA and voi ds her term nation.

Delta responds that it was not required to provide Jackson with a
hearing after her request because it had earlier held a neeting on April
30, 1993, to discuss her termnation. However, this hearing did not
satisfy the requirenents of the ATFDA. Even assum ng that school districts
are enpowered under the statute to sua sponte hold hearings regarding
term nations, the statute

“Under the ATFDA, a teacher may be di scharged for any reason
that is not arbitrary, capricious, or discrimnatory. Ark. Code
Ann. 8 6-17-1503. However, before being discharged, the teacher
must receive witten notice of the superintendent's term nation
recommendation, including the grounds for the recomrendati on of
termnation. Ark. Code Ann. 8 6-17-1507. Wthin thirty days of
recei ving such notice, the teacher may file a witten request for
a hearing before the school board. Ark. Code Ann. 8§ 6-17-15009.
The hearing shall take place not |ess than five days nor nore than
ten days after the witten request has been served on the school
boar d. Id. Failure to strictly conply with these notice and
heari ng provisions shall void the termnation. Ark. Code Ann. § 6-
17-1503.
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mandates that the hearing be held between five days and ten days after
notice of the neeting is given. 1In this case, Jackson received notice of
the April 30 neeting on April 27, an insufficient amount of tine under the
statute. See Lester v. Munt Vernon-Enola Sch., 917 S.W2d 540, 542 (Ark.
1996) (term nation void because hearing held only four days after notice).?®

At issue then is the relief to which Jackson is entitled. W nust
first decide whether Jackson is entitled to reinstatenent, wth a
conconmtant award of back pay. If Jackson is not entitled to
reinstatenent, we nust decide if she is nevertheless entitled to any back
pay due to the violation of the ATFDA

W agree with the district court that reinstatenent is not
appropriate in this case. The goal of the ATFDA is to ensure that a
teacher receives a fair hearing before she is terninated. The trial in
this case net that goal --Jackson was granted an adversary heari ng where she
was able to present witnesses on her behalf and cross-exanine Delta's
Wi t nesses.

At the conclusion of trial, the judge deternined that Delta
denonstrated, as a matter of law, that Jackson's ternmination was justified.
As noted by the district court,

[t]o reinstate this woman woul d be unt hi nkabl e, and her request
for such renedy is hereby denied. She was a terribly
di sruptive influence at the school; as she threatened to do,
she made life miserable for the enployees with whom she had
cont act .

O der at 13. Because a hearing before the school board can offer Jackson
no greater opportunity to be heard than did the judicial forum Jackson's
termnation is valid and we will not order

Delta also violated Ark. Code Ann. 8§ 6-17-1504, because
Jackson was not made aware, in witing, that problens with her
performance existed that could lead to her term nation.

-13-



rei nst at ement .

Anore difficult issue is that of damages where rei nstatenment is not
ordered. As noted above, Delta's failure to grant a heari ng when requested
by Jackson voids her termi nation and requires that she be rehired for the
1993-94 school year at the sane salary and on the sane terns as the
previous year. See Wstern Gove Sch. Dist. v. Terry, 885 S. W2d 300, 302-
03 (Ark. 1994). Thus, at a mininmum she nmust receive back pay for this

year. 1d.

However, Arkansas |law offers no clear answer as to whether a teacher
terminated in violation of the ATFDA is entitled to back pay for years
subsequent to the year inmmedi ately succeeding her termnation. |In Mrion
Gty Rural School District No. 1 v. Rastle, 576 S.W2d 502 (Ark. 1979), a
pre- ATFDA decision, a school district failed to give a teacher proper

notice of termnation before the 1975-76 and 1976-77 school years.
However, the court held that the teacher was entitled to only one year of
back pay because the notice violation went only to the year i mediately
following termination. 1d. at 504.

On the other hand, in Western G ove School District v. Strain, 707
S.W2d 306 (Ark. 1986), a teacher term nated wi thout cause under the ATFDA
was entitled to back pay fromterm nation through reinstatenent. |d. at

308. The court noted that, for a school teacher renoved from her job
wi thout cause in violation of the ATFDA, "her contract was in abeyance
during the pendency of the lawsuit [challenging the dismssal]." 1d. The
teacher was reinstated at the end of trial, entitling her to be
"conpensated for the period she was unenpl oyed due to the actions of the
school district." Id. The underlying rationale was that due to her
reinstatenent, the teacher should be considered an enpl oyee of the schoo

district during the pendency of the lawsuit. As an enployee during this
period, she was entitled to conpensation

- 14-



W believe that the best interpretation of Strain is that it applies
only where reinstatement is ordered.® W conclude, then, that where the
termnation is for cause, and reinstatenent is not ordered, so that the
violation of the ATFDA is procedural and not substantive, Rastle, and not
Strain, guides our decision

In the present case, Jackson was not reinstated at the concl usion of
trial because her dismssal was with (good) cause. Thus, unlike in Strain,
we do not consider Jackson to have been an enployee at Delta up until the
time of the lawsuit. Under Rastle, the effect of the procedural violation
of the ATFDA in April 1993 goes to the succeedi ng school year only. Thus,
Jackson' s enpl oynent contract shoul d be extended for only one year, and she
is entitled to back pay only for this period.”

We note that the result reached in part IIl of this opinion is an
unfortunate consequence of the ATFDA. Although we feel that any award to
Jackson in this case is undeserved, we are conpelled by Arkansas law to
award one year's back pay to Jackson

®ln Strain, the award of two years' back pay was not
predi cated solely upon a violation of the ATFDA, but rather on the
term nation being wthout cause and on a subsequent reinstatenent
of the teacher. See Strain, 707 S.W2d at 308; see also Leola Sch.
Dist. v. MMhan, 712 S.W2d 903, 908 (Ark. 1986) (noting that
result in Strain predicated on reinstatenent of teacher).

"The di ssent states that reinstatenent plus three years' back
pay is the only available renedy for the school board' s violation
of the ATFDA. W disagree. Under Arkansas |law, courts nust give
statutes a reasonabl e construction, not an absurd one. See Federal
Express Corp. v. Skelton, 578 SSW2d 1, 9 (Ark. banc 1979) (quoting
Hervey v. Southern Wod Box, Inc., 483 S.W2d 65, 69 (1972))
Al t hough reinstatenment may not be denied solely because it would
cause "hard feelings," see Leola Sch. Dist. v. MMhan, 712 S. W 2d
903, 908 (Ark. 1986), where reinstatenent would be not only
di sruptive but also destructive of the |earning environnent, we
woul d not interpret the statute as requiring that remnedy.

-15-



V.

W agree with the district court that Jackson's di scharge fromDelta
was not inretaliation for her filing the EEOC conplaint. W further agree
that reinstatenent is not appropriate in this case, although we do concl ude
that Jackson is entitled to one year of back pay to renedy the violation
of the ATFDA. Accordingly, the judgnent of the district court is affirned
in part and reversed in part, and the case is remanded for a deternination
of the value of the salary and other benefits Jackson woul d have received
for the 1993-94 school year.?

HEANEY, Circuit Judge, concurring in part and dissenting in part.

Wth respect to whether Jackson was entitled to reinstatenent, as
discussed in Part IIl of the majority opinion, | dissent. Arkansas |aw on
this point is quite clear: a termination that does not strictly conply
with the procedural requirenents of the Teacher Fair D smssal Act of 1983,
Ark. Code Ann. 88 6-17-1501-6-17-1510 (M chie 1993) (Fair Dismissal Act),
is void. As such, reinstatenent and back pay are the appropriate renedies.
| think it worth reninding that this issue is before this court pursuant
to our supplenental jurisdiction, 28 U S.C. § 1367 (1994). Accordingly,
we nust interpret this question of state |law as would Arkansas state
courts. See United Mne Wirkers v. G bbs, 383 U S. 715, 726 (1966).

Fol | owi ng Arkansas state court decisions holding that substantial
conpliance with notice requirenments was sufficient, see, e.qg., Mirray v.
Al theinmer-Sherrill Pub. Sch., 743 S.W2d 789

8Delta noved to strike Jackson's Reply Brief Addendum on the
grounds that the material was not in the district court record and
that it dealt with issues not previously raised on appeal. W deny
this notion, for the material was before the district judge and is
relevant to issues raised by Delta in its brief.
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(Ark. 1988), the Arkansas |egislature anended the Fair Disnissal Act as
foll ows:

A nonrenewal, termnation, suspension, or other disciplinary
action by a school district shall be void unless the school

district strictly conplies wth all provisions of this
subchapter and the school district's applicable personnel
policies.

1989 Ark. Acts 625, 81 (anending Ark. Code Ann. § 6-17-1503). As the
maj ority concedes, the School District did not conply with requirenents
i nposed by the Fair Dismissal Act. The dismissal, therefore, is void. |If
Jackson's termnation is void, she has not been termn nated and shoul d be
rei nst at ed.

The majority rejects reinstatement as the appropriate renedy. It
argues that the "goal of the [Fair Dismissal Act] is to ensure that a
teacher receives a fair hearing before she is terninated. The trial in
this case net that goal . . . ." Slipop. at 13. |In effect, the mpjority
holds that a trial is a sufficient substitute for the statutorily-
establ i shed di sm ssal procedures. This assertion is contradicted by the
cl ear statutory | anguage enployed by the Fair Disnissal Act.

Moreover, the nmajority's difficulty with the question of back pay
belies the untenability of its position regarding reinstatenent. After
rejecting reinstatenent, the mpjority concludes that under Marion Cty
Rural Sch. Dist. No. 1 v. Rastle, 576 S.W2d 502 (Ark. 1979), the effect
of the procedural violation of the Fair Dismissal Act in April 1993 goes

only to the succeeding school year. Slip op. at 15. The flawwith this
assertion is that Rastle, the only authority cited by the majority for its
hol ding, did not interpret the Fair Dismissal Act, which was enacted after
that decision. |n subsequent cases in which school districts have argued
t hat damages should be limted to the one year following a Fair D sm ssal
Act violation, the Arkansas Suprene Court has been
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perfectly clear on the issue of Rastle's continued viability: "Reliance
on Rastle is nisplaced, since the statutory |aw governing teaching
contracts had been changed by the legislature . . . ." Wstern G-ove Sch

Dist. v. Strain, 707 S.W2d 306, 308 (Ark. 1986). The mmjority, however,
ignores this instruction and the fact that Rastle did not interpret the

rel evant statute. Instead, it argues that the violation in this case
which consists of a failure to conply with the Fair Disnissal Act's
procedural requirenments, is nore anal ogous to Rastle than to Strain because
Strain involved a termnation that violated the Act's "with cause"
requirenment. This distinction sinply does not conport with the statutory
| anguage, which flatly states that a termnation shall be void "unless the

school district conplies with all provisions of this subchapter." Ark.
Code Ann. 8§ 6-17-1503 (enphasis added). Even if the statutory |anguage
wer e anbi guous, the decisions of Arkansas courts interpreting it are not.
The Arkansas Suprene Court has held that reinstatenment and back pay are
appropriate renedies for notice violations of the Fair D smissal Act. See
Western Gove Sch. Dist. v. Terry, 885 S.W2d 300, 300 (Ark. 1994). W are
bound to do so as well.

The majority suggests that a reasonabl e construction of the statute
woul d not require reinstatenent where its inpact would be "destructive of
the learning environnent." Slip op. at 15 n.7. | share the nmajority's
concern for the learning environnent, but the potential disruption
represented by reinstating the plaintiff in this case is no different than
any other Fair Disnmissal Act case, which by definition involves a
disciplinary action. The Arkansas Suprene Court has explicitly rejected
this argunent as a basi s upon which reinstatenent can be deni ed:

[ T] he appel lant nmintains that a court should not grant
reinstatenent unless the return of the given teacher to a
school's environment will not cause unnecessary disruption
because of ensuing feelings. The appellant has cited no
authority for this proposition.
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Any time a school board is forced to reinstate a teacher it has
di sm ssed, hard feelings may result. To refuse reinstatenent
on that basis would allow the board to succeed in its [illega
action].

Leola Sch. Dist. v. MMhan, 712 S.W2d 903, 908 (Ark. 1986). The
majority's attenpt to distinguish this sanme case from the potential

di sruption here is sinply not supported. Like the school board in Leola,
the majority can cite no authority for its "reasonable interpretation.”

(One wonders whether the majority's interpretation of Arkansas lawis
not driven by its conclusion that "any award to Jackson in this case is
undeserved . . . ." Slip op. at 15. It nust be recogni zed, however, that
the school district's own conduct has raised the stakes of this suit:
rat her than acknow edging its failure to conply with a sinple procedure and
then correcting that error, it chose to pursue a course of litigation. As
aresult, the period of back pay at issue is three years, instead of just
one. Al though | cannot defend Jackson's conduct, the Arkansas GCeneral
Assenbly has gone to considerable efforts to balance the conpeting
interests of school district hiring flexibility and enpl oyee protection
Few protections have been afforded school district enployees, but those
t hat have been provided are to be strictly respected. However unjust the
result of that balance may seemin this instance, we nust recognize that
there are larger issues at stake than the present case. | am confident
that were this court to award reinstatenent, in the future, schoo
districts would go to greater lengths to conply with state law. Cearly,
this was the intent of the legislature. The decision of the najority today
not only ignores unanbiguous statutory |language and judicial
interpretation, its strained effort to navigate away from the clearly-
mar ked channels of state law frustrates the very purpose of the Arkansas
| egi slature's 1989 anendnent.
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