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Before MAG LL and LOKEN, Circuit Judges, and GOLDBERG " Judge.

GOLDBERG, Judge.

Kathryn Marren filed an action seeking the proceeds from her ex-
husband's |ife insurance policy. The district court! found that M.
Marren's ex-husband had cancelled his life insurance policy before he died,
and it entered summary judgnent agai nst her. Because we find that genuine
i ssues of material fact exist, we reverse the judgnent of the district
court and remand for further proceedings.

*THE HONORABLE RI CHARD W GOLDBERG, Judge, United States
Court of International Trade, sitting by designation.

ITHE HONORABLE CHARLES A. SHAW United States District Judge
for the Eastern District of M ssouri.



. BACKGROUND

On May 24, 1989, Mchael Marren took out a life insurance policy from
Mut ual Life Insurance Conpany of New York ("Mitual Life"). He naned his
wife, Kathryn Marren, as the primary beneficiary and their children as
alternate beneficiaries. In Decenber of 1992, Mchael and Kathryn Marren
di vor ced.

Section 10 of M. Mrren's |ife insurance policy provided, "This
policy may be surrendered at any tine for its cash value | ess any debt."
On April 19, 1993, M. Marren tel ephoned Miutual Life and indicated that he
wi shed to surrender his policy. Mitual Life did not, however, cancel the
policy immediately. Instead, Miutual Life sent M. Marren a "Full or Part
Surrender Request" form ("surrender request forni).

The surrender request form demanded, "The policy or a Lost Policy
Staterment (Form #3551) ("lost policy fornl) nust acconpany any (surrender)
request." This demand was arguably nmade in accordance with Section 17 of
M. Marren's policy, which provided, "In any settlenent of this Policy, by
reason of death, surrender, or otherwise, we nay require the return of the
Policy."

M. Marren filled out certain portions of the surrender request form
indicating that he wished to surrender his insurance policy for its cash
val ue, |l ess indebtedness. M. Marren did not, however, return his policy,
or a lost policy form to Miutual Life. I nstead, he wrote, "CANNOT FIND
POLI CY" on the surrender request form Mitual Life received the surrender
request formon May 3, 1993. It did not immediately send M. Marren the
cash value of his policy.

Mitual Life has internal policies that prohibit the processing of a
surrender, or the disbursenent of the cash value of an insurance policy,
until Mutual Life receives a policy docunent, or



a lost policy form fromthe insured. Mre specifically, one Miutual Life
docunent instructs enpl oyees:

If the policyowner [sic] indicates the policy is |ost, a Statenent
of Loss (Form #3551) nust be obt ai ned.

If Lost Policy Formis okay, process surrender and attach 3551
to surrender source.

Anot her Mutual Life docunent further instructs enpl oyees:

If the Policy Contract or Lost Policy Form is not received when
surrendering a Life Policy below 7[,]500[,]000 . . . the surrender
proceeds nmust be held w thout interest pending receipt of the policy.

On May 9, 1993, six days after Mitual Life received M. Marren's
surrender request form M. Mirren died as a result of a gunshot wound to
the chest. At that tine, Miutual Life's conputer records showed that M.
Marren's insurance policy was in effect

On or about May 17, 1993, Kathryn Marren net with a Mitual Life
i nsurance agent to see if she would receive the proceeds fromM. Marren's
life insurance policy. The agent told Ms. Marren that she would. On June
22, 1993, however, Mitual Life sent Ms. Marren a letter informng her that
M. Marren had surrendered his life insurance prior to his death and that
she woul d not receive any proceeds.

On March 11, 1994, Ms. Marren filed a civil action in the Crcuit
Court of the City of St. Louis, claimng that she should receive the
proceeds fromM. Marren's life insurance policy. On April 5, 1994, Mutual
Life renoved the case to the United States District Court for the Eastern
District of Mssouri on the basis of diversity of citizenship. On Cctober
18, 1995, the district court granted Miutual Life's notion for summary
judgnent, finding that M.



Marren had definitely and unconditionally requested cancellation of his
policy before he died.

1. DILSCUSSI ON

Ms. Marren asserts that the district court erred in entering sumary
j udgnent agai nst her because issues of fact exist concerning the neaning
of anbi guous terns used in the surrender provisions of M. Marren's life
i nsurance policy. M. Marren also clains that because M. Marren failed
to return either his policy or a lost policy formto Mitual Life, as
requi red by the surrender provisions of the policy, he failed to cancel the
policy. Mitual Life, on the other hand, argues that M. Marren conplied
with the provision of the policy that allowed him to surrender his
i nsurance at any tine. Therefore, according to Miutual Life, the district
court properly entered summary judgnent in its favor.

W review a district court's ruling on a notion for summary judgnent
de novo. B.B. v. Continental Ins. Co., 8 F.3d 1288, 1291 (8th GCir. 1993).
Ve will affirmif the evidence, viewed in the |ight npst favorable to the

non- novi ng party, shows that no genuine issue of material fact exists and
that the noving party is entitled to judgnent as a matter of law |d.

The parties agree that Mssouri |aw applies to this diversity action.
M ssouri |law provides that in the absence of other insurance policy
requirenents, "the sole requirenent to effect cancellation by an insured
is a definite and unconditional request for cancellation actually
conmuni cated to the Conpany." Dupeck v. Union Ins. Co. of Am, 329 F.2d
548, 557 (8th Cir. 1964) (citation omtted) (enphasis in original).

If, however, an insurance ©policy has specific cancellation
requi rements, Mssouri |law provides that "strict and literal conpliance
with the contractual requirenments nust be net." S & P



Oyster Co. v. US. Fidelity & Guar. Co., 865 S.W2d 379, 382 (M. App
1993). For exanple, if a policy requires the insured to return the policy

by registered letter in order to effect cancellation, then the insured
cannot cancel by witten notice alone. Farners Miut. Hail Ins. Co. of M.
V. Mnton, 279 S W2d 523 (M. App. 1955). Simlarly, if a policy requires
that the insurer address all notices of cancellation to the insured

busi ness, then the insurer cannot cancel by addressing a notice of
cancellation solely to the president of that insured business. Safeco Ins.
Co. of Am v. Stone & Sons, Inc., 822 S.W2d 565 (M. App. 1992).

It is wusually the court's job to interpret the cancellation
provi sions of an insurance policy, as the neaning of ternms in a contract
ordinarily presents a question of |aw Auto Owners Mut. Ins. Co. V.
Weners, 791 S.W2d 751, 758 (M. App. 1990). |If, however, the court finds
that the ternms of the policy are anbiguous, then it may adnit extrinsic

evidence "to show the real intent of the parties.” Prestigi acanp v.
Anerican Equitable Assur. Co. of NY., 221 S.wW2d 217, 221 (M. App. 1949).
If "the surrounding circunstances or other extrinsic evidence admitted on

the anbiguity question raise issues of fact," then a jury will help the
court to decide the meani ng of the anbiguous terns. Auto Omers Mit. Ins.

Co., 791 S W2d at 758.

We find that the terns of M. Mirren's life insurance policy are
anbi guous. Section 10 of the policy provides that the policy "nmay be
surrendered at any tinme." This |anguage does not inpose specific surrender
requi renents on the insured. Section 17, on the other hand, provides, "In
any settlenent of this Policy by reason of death, surrender, or otherw se,
we may require the return of the Policy." This language indicates that if
Mitual Life exercises its prerogative to do so, it may require the insured
to return the policy, or a lost policy statement, in order to conplete his
election to surrender the policy. See generally Farmers Mut. Hail Ins. Co
of Mb., 279 S.W2d at 527 (discussing return of a | ost




policy statenent instead of the policy itself). It is therefore unclear
whet her the cancellation provisions of the policy required M. Marren to
return the policy, or a lost policy form along with his surrender request
form when Mutual Life denanded that he do so.

In addition, we find that extrinsic evidence that bears on the
interpretation of the anbiguous terns in M. Marren's policy raises genui ne
i ssues of material fact for the jury to resolve. The deposition testinony
of Mutual Life's Manager of Policy Service, Kathleen Ward, indicates that
Mutual Life did not intend to require M. Marren to return his policy in
order to effect cancellation. According to Ms. Ward, Mitual Life nerely
seeks to recover policy docurments from people who have cancelled their
coverage in order to prevent future m sunderstandings. |f, however, Mitua
Life did not intend to require M. Marren to return his policy docunent,
or alost policy form it could have cancelled M. Marren's policy when he
i ndi cated by tel ephone that he wi shed to surrender the policy. Sinilarly,
as soon as Miutual Life received M. Marren's surrender request form it
coul d have recorded the surrender and inforned M. Marren, by disbursenent
of nmoney or other neans, that he was entitled to the cash value of his
policy. As Miutual Life did not take these actions, it nay have intended
torequire M. Marren to return either his policy, or a formthat provided
specific information about the loss of the policy, in order to effect
cancel | ati on. | ndeed, both the demand on the surrender request form and
Mutual Life's internal policies indicate that Miutual Life did not intend
to process M. Marren's surrender request, or disburse the value of the
policy, until it received either his policy or a lost policy form

[11. CONCLUSI ON
A jury nust examine issues of fact presented by the extrinsic

evidence in order to determ ne the intended neani ng of the anbi guous terns
in M. Marren's life insurance policy.



Consequently, we reverse the decision of the district court and renand this
case for further proceedings.
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