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HEANEY, Circuit Judge.

DCS Sanitation Managenent, Inc. (DCS) appeals the final decision of
the Qccupational Safety and Heal th Revi ew Comm ssion (Conmm ssion) affirmng
three citations for willful violation of federal safety regulations. W
af firm

BACKGROUND

In April 1993, Sal vador Hernandez was killed when he becane caught
inaloin saddle table that he was cleaning at the IBP, Inc. neat-packing
facility in Madison, Nebraska. Her nandez was an enpl oyee of DCS, a
contract cleaner at the IBP plant. The loin



saddl e table, which was in operation while it was being cleaned, struck
Hernandez in the head and killed him The table had not been isolated from

its power source, "locked out," as is required by federal regulations. In
response to the accident, the Cccupational Safety and Heal th Adm nistration

(OSHA) investigated the working conditions at the Madi son plant.

During the investigation, OSHA Conpliance Oficer Frank W ningham
visited the plant and took statenments from several enployees. When
i nterview ng Spanish-speaking enployees, a DCS supervisor acted as
interpreter. Because he was suspect of the translations given by the
supervi sor, Wningham contacted DCS nanagenent and requested that the
enpl oyees be nade available to himagain at an outside |ocation. On My
3, 1993, the DCS regional nmanager and national operations nmanager brought
six individuals to a hotel for interviews with Wningham This tine
W ni ngham brought his own professional translator. The transl ator
i nterpreted Wninghamis questions into Spanish, interpreted the enpl oyees'
responses into English, which Wningham then wote down, and then
transl ated what Wni ngham had witten back into Spanish for the enpl oyees
to verify.

At the conclusion of the investigation, DCS was cited for five
willful violations of OSHA regul ations regardi ng | ockout procedures. DCS
appeal ed the decision to an Admi nistrative Law Judge. At the hearing, the
Secretary of Labor's evidence included the six witten enpl oyee statenents
prepared by Wningham DCS objected to the statenents as hearsay, but the
obj ection was overruled. The ALJ affirned three of the citations: 1)
willful failure to train enployees in |ockout procedures; 2) wllful
failure to follow |ockout procedures; and 3) wllful failure to issue
| ockout equi pnent. The ALJ assessed DCS a $70,000 penalty for each
affirmed citation. The Comm ssion denied DCS's petition for discretionary
review, and the ALJ's deci sion becane a final



order of the Conmm ssion on May 15, 1995. See 29 U.S.C. 8§ 661(j) (1994).
DCS now appeal s that deci sion.

ANALYSI S

DCS appeal s the decision on two grounds: 1) the witten statenents
were erroneously adnmitted into evidence, resulting in prejudice to the
appellant; and 2) the citations for wllful violation of federa
regul ati ons are not supported by substantial evidence. W address each
poi nt .

| . Hear say

DCS contends that the witten statenments taken by Investigator
W ni ngham shoul d have been excluded from evi dence because they contain
three different levels of inpermissible hearsay: 1) the initial enployee
statenents, 2) the interpreter's translation of those statenents into
English, and 3) the witten recording of that translation. The Federal
Rul es of Evidence are applicable in Review Conmi ssion hearings, OCSHRC R
Pro. 2200.71 (1992), and therefore, govern our analysis.

A The Enpl oyee Statenents

The initial issue is whether the introduction of the enployees' oral
statenents through Investigator Wningham constituted inpernissible
hearsay. dearly, they fall under the general definition of hearsay: an
out-of-court statenent offered to prove the truth of the matter asserted.
Fed. R Evid. 801 (1995). The Secretary argues that the statenments, wth
t he exception of the statenent by Thomas Luna, fall within the carve-



out provided by Rule 801(d)(2)(D) for adn ssions of enpl oyees concerning
the matters within the scope of their enploynent.!?

To admit a statenent under the enpl oyee adni ssion exception, a party
nmust establish that the statenent was nade by an enpl oyee of the opposing
party during the existence of that enploynent relationship. Fed. R Evid.
801(d)(2) (D) (1995). Wth the exception of Luna, each out-of-court
declarant asserted that he was enployed by DCS at the tinme of the
statenent. DCS argues that this foundation is insufficient. |In support
of its position, DCS cites a 1970 decision by this court requiring that the
foundati on establishing the grounds of a hearsay statenent's exception nust
consi st of sonmething other than the statenent itself, i.e., a hearsay
statenent cannot "bootstrap" itself into adm ssion by asserting that it
qualifies as a hearsay exception. United States v. Bensinger Co., 430 F.2d
584, 593 (8th Cir. 1970).

The Supreme Court has subsequently held, however, that the 1975
congressi onal enactnent of the Rules of Evidence, in which Rule 104 pernits
courts to consider all evidence when determning admissibility, overrul ed
this prohibition on "bootstrapping." Bourjaily v. United States, 483 U. S.
171, 177-81 (1987) (considering Rule 801(d)(2)(E) regarding co-conspirator

Wth respect to the statement by Thonas Luna, which indicated
that he was a former enployee, the government argues that the
"catch-all" hearsay exception, Rule 804(b)(5), should apply. The
ALJ found that the statenent was credible and admtted it into
evidence. DCS Sanitation Managenent., Inc., OSHRC No. 93-3023, at
9 (March 17, 1995). A judge has wide discretion in determning
whet her an appropriate foundation has been laid for the adm ssion
of evidence. See United States v. Franks, 939 F.2d 600, 602 (8th
Cr. 1991). However, the catch-all exception is used in rare and
exceptional circunstances. See United States v. Collins, 66 F.3d
984 (8th Gr. 1995). Gven that this statenent is nerely one of
six statements and much of its substance is replicated by the other
statenents, we analyze the sufficiency of the evidence w thout
considering this statenent. Therefore, we find it unnecessary to
reach the correctness of the ALJ's decision with respect to this
particul ar statenent.




statenents). \While this court has not applied Bourjaily to the enpl oyee
admi ssions context, the Ninth Crcuit has held that the sanme Bourjaily
logic applies to 801(d)(2)(D) as well as to 801(d)(2)(E). In re
Coordinated Pretrial Proceedings in PetroleumProds. Antitrust Litig., 906
F.2d 432, 458 (9th Cr. 1990), cert. denied, 500 U S. 959 (1991). W
agr ee.

In addition, even without considering the foundation asserted within
these statenents, DCS nanagenent brought these individuals to be
interviewed in response to the OSHA investigator's request for enpl oyees.
The logical inference from this fact is sufficient to establish the
necessary foundation that the declarants were enployed by DCS at the tine
the statenents were nade. Therefore, in light of these two adequate bases
of foundation, we hold that the ALJ did not abuse his discretion by
admtting the statenents under the Rule 801(d)(2)(D) enpl oyee adni ssion
hear say carve-out.

B. Translation of the Statenents

DCS next argues that even if the statenents qualify as enployee
admi ssions, the translations of the enployee's original statements from
Spani sh constitute another |evel of inpermssible hearsay. Wen presented
with a simlar issue involving the translation of a declarant's statenent,
the Second Circuit has held that "an interpreter is "no nore than a
| anguage conduit' and therefore his translation [does] not create an
additional level of hearsay." United States v. Koskerides, 877 F.2d 1129,
1135 (2d Cir. 1989). By conparison, the Ninth Crcuit has chosen a nore
guarded approach under which the interpreter's bhiases and qualifications

are examned to deternmine whether the translated statenents can fairly be
considered to be those of the speaker. See United States v. Nazeni an, 948
F.2d 522, 527 (9th Cir. 1991), cert. denied, 113 S. CG. 107 (1992).




Under either approach, the translations in this case can be
attributed directly to the declarant. At the hearing, DCS raised no
guestions regarding the ability or biases of the interpreter, who was
avail able at the hearing. Even on appeal, the only relevant contention
nmade by DCS is that the interpreter was paid by OSHA, hardly sufficient by
itself to require a judge not to attribute the statenents directly to the
decl ar ant .

DCS's real objection is that it did not have an opportunity to
guestion the enpl oyees regardi ng what DCS characterizes as contradictions
between the statenents nade at the plant and those nmade at the second

interview DCS msidentifies its concerns regarding this issue of
reliability as being "robbed . . . of any opportunity to question the
accuracy of the translation." DCS was not so robbed: the translator was
available at the hearing for inquiry into her skill, any bias, or the

accuracy of the translation. Wth respect to the reliability of out-of-
court statenents, such concerns woul d exi st whether the decl arant nmade the
statenents in English or in Spanish. Faced with a clear rule permtting
out-of -court statenments nade by party enpl oyees, DCS now nerely attenpts
to relabel its argunent in terns of the accuracy of the translation. The
English translations were appropriately attributed directly to the
enpl oyees.

C. Witten Statenents

Finally, DCS argues that the witings prepared by Wni nghamrepresent
yet another |evel of inadm ssible hearsay. This argunent is without nerit.
See Fed. R Evid. 803(5) (recorded recollection) and 803(6) (records of
regularly conducted activity).

In sum we hold that the admi ssion of the witten recording of the
transl at ed enpl oyee statenments was not error



Il. Sufficiency of the Evidence

The next issue raised by DCS is whether there was substantial
evidence to sustain the citations for wllful violation of OSHA
Regul ations, 29 CF.R 88 1910.147(c)(7)(i), 1910.147(c)(5)(i), and
1910. 147(d) (3) (1993). The finding of a willful violation will be upheld
i f supported by substantial evidence of the record as a whole. 29 U S.C
§ 660(a) (1994); Western Waterproofing Co. v. Mrshall, 576 F.2d 139, 142
(8th Gr.), cert. denied, 439 U S. 965 (1978). This court has held that
a violationis willfully commtted if the defendant's actions denonstrate

an intentional disregard of or plain indifference to the act's
requirenents. Valdek Corp. v. OSHA No. 95-2194, slip op. at 4 (8th Gir.
Jan. 22, 1996).

A Violation of Section 1910.147(c)(7)(i): Failure to
Provi de Trai ni ng

Section 1910.147(c)(7)(i) requires enployers to "provide training to
ensure that the purpose and function of the energy control program are
under st ood by the enpl oyees and that the know edge and skills required for
the safe application, usage, and renoval of the energy controls are
acquired by enployees.” 29 CF.R § 1910.147(c)(7)(i) (1993). |In support
of the citation, the Secretary offered the testinony of Manuel Hernandez,
brot her and co-worker of the deceased, as well as the statenents taken by
W ni ngham Each asserted that he had not been trained in | ockout
procedures before the accident. Al though DCS clains that Hernandez is not
credi ble because of his relationship to the decedent, the issue of
credibility is a matter for the trier of fact who, in this case, credited
t he testinony.

In addition to the statenents nmade by DCS enpl oyees, |BP enpl oyees
testified that they observed nunerous safety violations and infornmed DCS
supervi sors. DCS argues that such testinony only



proves that the enployees failed to practice the appropriate safety
procedures, not that DCS did not provide adequate training. Even if DCS
were to have provided sone safety instruction, if DCS supervisors
encour aged enpl oyees to disregard procedures to increase efficiency, such
safety instruction would be neaningless and insufficient. See Nationa

| ndus. Constructors, Inc. v. OS HRGC , 583 F.2d 1048, 1056 (8th Cir.
1978) (holding that condoning violations of safety rules constitutes a

violation of OSHA safety programrequirenent). Thus, the testinony of the
| BP enpl oyees pernmts a reasonable inference that DCS managers pronoted a
wor k environnent that ignored and neutralized any safety training received
by DCS enpl oyees.

Therefore, the testinony of DCS enpl oyees asserting the absence of
training and the evidence denonstrating an indifference on the part of DCS
managers to conpliance wth federally-required, safety procedures
substantially support the Conmission's decision to cite DCS for a wllful
violation of 29 C.F. R § 1910.147(c)(7)(i) (1993).

B. Violation of Section 1910.147(d)(3): Failure to Foll ow
Pr ocedur es.

Section 1910.147(d)(3) requires that "[a]ll energy isolating devices
that are needed to control the energy to the nachi ne or equi pnent shall be
physically |l ocated and operated in such a manner as to isolate the nmachine

or equipnent from the energy source(s).” 29 CF.R 8§ 1910.147(d)(3)
(1993). The ALJ affirmed the citation for the violation that occurred when
Sal vador Hernandez was killed by the unlocked |oin saddle table. Inits

defense, DCS argues that the violation was a result of unforeseeable
enpl oyee m sconduct. "To establish the defense of unforeseeabl e enpl oyee
nm sconduct, [the defendant] nust prove that it had a work rule in place
whi ch i nmpl enmented the standard, and that it conmuni cated and enforced the
rule." Valdek Corp., No. 95-2194, slip op. at 4 (enphasis added).




As di scussed above, there was substantial evidence that DCS nanagers
permtted, if not pronpoted, an atnosphere that ignored safety procedures.
Specifically, Manuel Hernandez testified that his supervi sor showed hi m how
to clean nmachines that were still operating. The witten statenents taken
fromthe DCS enpl oyees asserted that it was conmonpl ace for enpl oyees to
clinmb over and reach into running nmachines. |BP nmanagers testified that
they reported their observations of enployee safety violations to DCS
managers, but received little assurance. Accordingly, DCS is unable to
establish its defense, and the Commi ssion's decision is affirned.

C. Violation of Section 1910.147(c)(5)(i): Providing Lockout
Equi pnent .

Finally, DCS appeals the citation for a willful failure to provide
| ockout equi pnent. Al though DCS of fered some docunentation that enpl oyees,
i ncluding the decedent, were issued |ocks, the Secretary offered the
testi nony of Manuel Hernandez and the statenents of Jose Hernandez and
Eusebi o Morel es that asserted that they were not issued | ocks as part of
their training. This testinony provides a sufficient basis to sustain the
deci sion of the Commi ssion

CONCLUSI ON

For the above-stated reasons, we affirm the decision of the
Commi ssion finding that DCS willfully viol ated federal safety regul ations.
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