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BEAM GCircuit Judge.

Lee Moorman was disciplined after he was found to have violated
prison regulations. The discipline included the | oss of sixteen days of
good tine. He filed suit under 42 U S . C § 1983 claining that prison
officials violated his rights to due process. The district court! denied
the officials qualified imunity and ruled in favor of Morman. Moornan
appeal s the determ nati on of damages and the prison officials appeal both
the district court's denial of qualified immunity and its deternination of
liability on the nerits. W reverse

| . BACKGROUND

In 1984, Mdornan was sentenced to twenty-five years in prison for an
arnmed robbery which he commtted using his father's .357 nagnum handgun
In Septenber 1989, a prison guard overheard an interchange between Moor nman
and a fellow inmate about obtaining handguns. Moor man, who was
anticipating release in the near future, stated that he intended to obtain
his father's gun again i medi ately upon his release fromprison. NMbornman
also stated that if he could not persuade his father to give himthe .357
magnum (whi ch both i nmat es agreed was the nost desirable nodel), he would
go out and purchase one.

The guard filed a disciplinary report and Mornan was disciplined
under prison rules 41 and 11. Rule 11 forbids inmates from engaging in
conduct which is a felony under state or federa

The case was tried before a magistrate with the parties'
consent .



law. Rule 41, anpng other things, forbids inmates from"attenpt[ing] to
commit any of the [offenses covered in Rule 11] or [being] in conplicity
with others who are conmmtting or attenpting to commit any of the [offenses
covered by Rule 11]." Information Quide, lowa State Men's Reformatory, pp
10, 14 (June 1989). Thus, Morman was disciplined for an "attenpt" to
possess a firearmas a convicted felon. His discipline consisted of the
| oss of 16 days good tine, 15 days of the highest |evel of disciplinary
detention, and 107 days in progressively less restricted disciplinary
detention.?2 Moornman was paroled on Cctober 26, 1990, after serving six
years of his sentence

Moorman's state court postconviction action challenging the
disciplinary action was decl ared noot because he was paroled before it cane
totrial.® He filed this section 1983 action in July 1991. The district
court determned there was no evi dence that Morman had viol ated Rules 41
and 11. It therefore ruled that the prison officials had violated
Moor man' s due process rights when they disciplined him The court found
that Moorman was injured by the disciplinary detention and by the | oss of
wages incurred due to his transfer to a higher security institution. It
awar ded $3,602.55 in damages for those injuries.

Moor man, who was paroled within a year of the incident, also clained
that but for the discipline he would have been paroled sooner. He
request ed danages for the delay. The district court found that there was
no credi bl e evidence that Morman's parol e was

2Moorman was also transferred from a mninmum security
institution to a medium security institution as a result of the
di sciplinary report.

SMoorman's notion for summary judgnent claimng issue
precl usi on, which was based on an eventual state court finding in
favor of the other inmate, was correctly denied by the district
court. As the district court pointed out, the two i nmates pl ayed
different roles, with Morman being the main player. That ruling
has not been appeal ed.
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del ayed by the discipline, and that, in any case, the exchange for which
Moor man was di sci plined woul d have been proper grounds for such a del ay.
Therefore, the court found that Morman had suffered no injury and refused
to award any danmges for the alleged delay. The district court did not
consi der or award any damages for the |oss of good tine.

Moor man appeals the court's damages award, claining that he should
have been conpensated not just for the disciplinary segregation but also
for the transfer froma mninumto a nediumsecurity institution and for
the alleged delay in parole. The prison officials appeal the district
court's ruling on the nerits and its denial of their claimof qualified
i munity.

1. DI SCUSSI ON
A. dainms of the Prison Oficials
The question of qualified inmmunity is an issue of |aw which we review

de novo. Wiite v. Holnes, 21 F.3d 277, 279 (8th Cir. 1994).
To consider a prisoner's claimagainst a prison official, we nust first

determine whether he or she has alleged the violation of a federal
statutory or constitutional right, and if so, whether that right is clearly
established. [d.; Get Away dub, Inc. v. Colerman, 969 F.2d 664, 666 (8th
Gr. 1992). |If the conduct conplained of violates no constitutional right,

the conpl aint nust be dismssed. Get Away, 969 F.2d at 666. In this case,
a recent Supreme Court decision and the state of the record make it
uncertai n whet her Moorman has all eged the violation of any constitutiona
right. See Sandin v. Conner, 115 S. C. 2293 (1995) (disciplinary
segregated confinenment of inmate falls within the expected paraneters of

prison sentence, and does not present the type of atypical, significant
deprivation in which a state mght conceivably create a liberty interest).



In Sandin, the Court explained that whether an inmate has a liberty
i nterest protected by due process depends on the nature of the interest at
stake and not just on the nandatory or precatory nature of the
institutional procedures governing that interest. 1d. at 2299-2300. The
Court so held to extricate the federal <courts from inappropriate
nm cromanagenent of the conmon incidents of prison life which its fornmer
approach had encouraged. See id. (citing cases claimng or finding
constitutionally protected interests in dictionaries, tray |unches,
unrestricted furlough travel, big cells with television outlets, food | oafs
& boot canp participation). The former enphasis on the nere nature of the
rules without critical consideration of the underlying interest encouraged
prisoners to mmke federal cases out of trivial disagreenents and
di scouraged prisons fromcodifying their admnistrative procedures, thus
perversely encouraging arbitrary action by rudderl ess enployees. 1d. at
2299.

Sandin concluded that the inmate had no |iberty interest in avoiding
the disciplinary confinenent in issue in that case because that confinenent
did not present an atypical and significant deprivation in relation to the
ordinary incidents of prison life. 1d. at 2301. Therefore, the Due
Process O ause was not inplicated despite the mandatory nature of the rules
relating to the inposition of disciplinary confinenent. The Court stated
that there are sone deprivations, and not necessarily those so severe as
to independently trigger due process protection, against which states could
conceivably create a liberty interest. Id. at 2300. Those are
deprivations which work such major disruptions in a prisoner's environment
and life that they present dranmatic departures fromthe basic conditions
and ordinary incidents of prison sentences. Id. at 2300-01. Wil e
Conner's segregated and solitary confinenment was not such a deprivation
the Court noted that prisoners nonetheless retain protection fromarbitrary
state action even within the expected conditions of confinenent through the
First and Ei ghth Anmendnents, the Equal Protection d ause,



internal prison grievance procedures, and state judicial review. _ld. at
2302 n. 11.

VWhile we are unsure whether Morman's confinenent was a dramatic
departure from the ordinary incidents of prison life, we think not.
Admttedly, his environnment was disrupted by the transfer, but there is no

liberty interest in assignnent to any particular prison. See Meachum v.
Fano, 427 U S. 215, 224 (1976). Thus, constitutionally speaking, such
assignnents are discretionary, so long as they are not done for prohibited
or invidious reasons and do not rise to independent constitutiona
violations on their own weight. See Vitek v. Jones, 445 U.S. 480, 493
(1980); Sisneros v. Nix, 884 F. Supp. 1313, 1346 (S.D. lowa 1995). The
disciplinary detention at issue here is within that sanme category. Mbornman

does not allege any invidious or prohibited reason for his detention, and
the detention appears no nore severe than that in Sandin. It does not
appear to have been a disruption exceeding the ordinary incidents of prison
life.

Therefore, the only deprivation of which Mornman nmay conplain is that
of his good tinme credits. However, as WIlff v. MDonnell nakes clear, good
time credits alone are not liberty interests. 418 U S. 539, 557 (1974).
To be so considered, the state nust have created a nandatory schene which

necessarily affects the duration of a prisoner's sentence. See id.;
Sandin, 115 S. C. at 2297. Because the loss of good tine credits did not
enter into the district court's decision, it made no deternm nation as to
whet her such credits were mandatory in nature or whether their |loss injured
Moorman. Wile neither party has directed us to any authority on whet her
lowa's good time provisions are mandatory in nature, we note that the |owa
statutes dealing with good tine credits sinply direct that "[a]ln inmate
shall not be discharged from. . . custody . . . until the inmate has
served the full term. . . less good conduct tine earned." |owa Code Ann.
8 903A.5 (West 1994 & Supp. 1996). Further, the lowa statutes nerely
i ndicate that inmates are



eligible to receive good tine for good behavior, unlike the nmandatory
statute at issue in WIff. Conpare |lowa Code Ann. § 903A.2 ("[e]ach inmate

is eligible for a reduction of sentence . . . for . . . good conduct)
with WIff, 418 U S. at 546 n.6 (reproducing the applicable Nebraska
statute, which directs that the warden "shall" reduce sentences by
specified anmobunts for good tine and that such tine "shall" apply to

nmandatory parole). Finally, under lowa | aw, good tine nmay be revoked for
bare "violat[ion of] an institutional rule," | owa Code Ann. 8 903A. 3,
whereas the schene in question in Wl ff specifically barred revocation of
good tinme credit except in cases of "flagrant or serious msconduct."
Wl ff, 418 at 545 n.5. Thus, given its highly discretionary nature, it is
unclear that lowa's statutory schene creates a liberty interest in good
tinme. *

However, even assumi ng that Morman has alleged the violation of a
constitutional right, we find that the district court should have granted
the officers qualified inmunity.

“According to the state, even if Mornman has alleged a
violation of his constitutional rights, other recent Suprene Court
deci sions put into question whether he may vindicate the particul ar
violation alleged through a 42 U S.C. §8 1983 action. See Heck v.
Hunphrey, 114 S. C. 2364, 2370 (1994) (a prisoner's action
challenging the validity or length of confinenent nmust be brought
i n habeas, but a challenge to procedures underlying confinenent may
be brought under section 1983 if use of the wong procedure does
not vitiate the confinenent itself). A habeas petitioner nust have
exhausted state renedi es before bringing a federal habeas petition,
while a section 1983 plaintiff may proceed directly to federa
court. Mornman points out that he did exhaust his state renedies,
by bringing his state habeas action which was decl ared noot. Thus,
he argues, finding the label of this action determ native woul d be
el evating form over substance. W are inclined to agree,
especially since Heck specifically distinguishes Wlff as a proper
section 1983 action wherein the petitioner sought damages for the
use of the wong procedure, not restoration of the credits or a
remedy which necessarily vitiated their denial. Heck, 114 S. C
at 2370. That is what we understand Mborman to be seeking.
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The district court based its ruling on its determnation that the
"sone evidence" rule had been violated, i.e., that there was no evi dence
that Moornman violated the rule in question. See Superintendent, Mass.
Correctional Inst. v. Hill, 472 U S. 445, 447 & 455 (1985) (due process
requires that "sonme evidence" support decisions of prison disciplinary
boards affecting liberty interests); CGoff v. Dailey, 991 F.2d 1437, 1440-42
(8th Gr.) (prison officials' use of "sone evidence" burden of proof for
di sciplinary decisions satisfies due process), cert. denied, 114 S. C. 564
(1993). In order to do so, the district court eval uated the considerable

evi dence of the event in question, and, after |legal analysis, decided that
t hat conduct could not constitute an "attenpt." W think the district
court applied the wong standard and the wong anal ysi s.

The proper analysis was not whether there was "sone evidence" of a
rules violation, which goes to whether there is a sufficient quantum of
evidence for the disciplinary commttee to find that the prisoner actually
commtted the conduct of which he accused. See Superintendent v. HIl, 472

U S. at 455-56 ("sone evidence" is evidentiary standard to be applied to
factual findings); Goff, 991 F.2d at 1140-42 (prison officials' factual
findi ngs based on "sone evidence" burden of proof satisfy due process).
Rat her, the question presented is whether the commttee was justified in
finding that the conduct in question, which was anply supported by the
evi dence, constituted a violation of the rules. To decide this issue, we
look to the officials' interpretation and application of the prison rules.

Where there is no clearly established judicial interpretation to the
contrary, we defer to prison officials' interpretation and application of
their rules to the facts so long as that interpretation and application is
not objectively unreasonable. See Henderson v. Baird, 29 F.3d 464, 468
(8th Cir. 1994) (interpretation of "assault" to include throw ng orange

juice on a



guard not objectively unreasonable), cert. denied, 115 S. C. 2584 (1995).
In this case, as the district court recogni zed, whether or not the exchange

in question ought to be characterized as an "attenpt" depends on whet her
it anounted to a "plan."® See Freitas v. Auger, 837 F.2d 806, 807, 809,
811 (8th Gr. 1988) (prison may not punish an inmate for attenpted escape

for sinply tal king about escape, but may punish an inmate for planning or
conplicity in planning one). The district court, after sone analysis,
decided that the conduct in this case did not anount to a "plan" because
there was no overt act. Whether it is the district court's or the prison
officials' determnation (as to what constitutes a "plan") that is
ultimately found to be correct, the question is certainly arguabl e and open
to debate. Freitas does not set out clearly established guidelines as to
whi ch verbal exchanges anount to "plans" and which anount to nere talk, nor
does it indicate verbal exchanges al one nmay never be "plans." Thus, there
was no established judicial interpretation of "plan" which was patently
contrary to the officials' application in this case. See Cornell v. Wods,
69 F.3d 1383, 1390 (8th Cr. 1995) (qualified imunity protects officials'
di scretionary acts unless pre-existing |aw renders unlawful ness of act

apparent).

The law of "attenpt" is conplex and fraught with intricacies and
doctrinal divergences. Qualified inmmunity protects prison officials from
liability for their objectively reasonable efforts to divine whether a
course of conduct ampunts to an "attenpt," even should their answer be
arguably wong. See Malley v. Briggs, 475 U S. 335, 341 (1986) (qualified

immunity protects mstakes, mstaken judgnents and "all but the plainly

i nconpetent or those who knowingly violate the law'); Bartlett v. Fisher
972 F.2d 911, 914 (8th Cir. 1992) (qualified imunity protects reasonabl e

The prison regul ations define attenpt as "when, with intent
to commt an offense, the inmate engages in conduct which tends to
effect the comm ssion of such offense.” Information Guide at 8.
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errors); Gorra v. Hanson, 880 F.2d 95, 97-98 (8th Cir. 1989) (qualified
immunity protects officials' reasonable interpretations of law); MGQurry
v. Tesch, 824 F.2d 638, 642 (8th Cir. 1987) (officials need not correctly
anticipate appellate interpretation of |egal naxins about which even the

courts disagree in order to avoid paying damages out of their own pockets).
The officials, presented with a prisoner nearing his release date detailing
his intentions to obtain the precise weapon which he had previously used
toill-effect, delineating exactly how that weapon was to be acquired, and
speci fying his backup nmethod for procuring an identical weapon should the
first fail, could reasonably interpret such conduct as a "plan." This is
the classic situation for which qualified imunity is designed; prison
officials interpreting and applying their disciplinary regulations in a not
obj ectively unreasonabl e fashion in order to maintain discipline and order
inthe institution. See generally Sandin, 115 S. C. at 2299-301; Bell v.
Wol fish, 441 U S. 520, 544 (1979).

B. C ains of Morman

Since the district court erred in denying the prison officials' claim
of qualified imunity, we do not address Myornan's conplaints as to the
i nadequacy of his danmages award. Mornman's notion to strike the state's
Heck argunment (supra n.4) is denied.

[11. CONCLUSI ON

Because the prison officials should have been granted qualified
imunity, we reverse the judgnent of the district court and renmand with
directions that judgnent be entered in the officials' favor.
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