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HANSEN, Circuit Judge.

Ngwando Zel e Nyonzele, a citizen of Zaire, petitions for judicial
review of the decision of the Board of Inmmigration Appeals (BIA) finding
hi m deportable and denying his applications for discretionary relief.
Nyonzel e concedes that he is deportable but contends that he is entitled
to discretionary relief in the form of (1) a waiver under 8 U S C
8 1186a(c)(4) of the joint petition requirenment for seeking pernmanent
resident status, (2) a grant of asylum or (3) the privilege of voluntary
departure in lieu of deportation. W conclude that substantial evidence
on the whol e record supports the BIA s denial of discretionary relief.



. BACKGROUND

In May 1986, Nyonzele, a pilot for the Zairian air force, entered the
United States for the purpose of receiving technical training offered to
foreign mlitary personnel. Rather than return to Zaire as ordered upon
avisit froma Zairian mlitary attache in Decenber 1986, he fled to Texas
and |later noved to Sioux City, lowa. On August 4, 1989, Nyonzele narried
a United States citizen, Betty King, whomhe nmet through a dating service.
On the basis of this marriage, Nyonzel e obtained | awful permanent resident
status on a conditional basis as of January 11, 1990. See 8 U. S.C
8 1186a(a) (popularly referred to as Section 216 of the Immgration
Marri age Fraud Amendnents).

To renove the condition and obtain conplete | awful permanent resident
status, Nyonzele and his wife were required to file a joint petition with
the Immgration and Naturalization Service (INS) and appear together for
a personal interview approxinmately two years after the date when he
obtained the conditional status. See 8 U S C 88§ 1186a(c)(1l) and
1186a(d) (2). However, Nyonzele's narriage ended in divorce on May 2, 1990,
wel | before the tinme period when a joint petition to renove the condition
from his resident status could be filed. Thus, he sought to avoid the

joint petition requirement by applying for a "hardship waiver." 8 U S.C
8§ 1186a(c)(4). Had it been granted, this waiver would have allowed
Nyonzel e to seek permanent resident status without fulfilling the joint

petition requirenent if, anmong other things, he could denpbnstrate that he
entered into his "qualifying marriage . . . in good faith." |1d.

Nyonzel €' s wai ver application pronpted a personal interview with an
I NS exami ner, who tape-recorded the interview. After the interview, the
INS district director denied Nyonzele's request for a hardship wai ver of
the joint petition requirenent and term nated



his conditional permanent resident status. The INS then initiated
deportati on proceedi ngs agai nst Nyonzel e.

At the deportation proceedings, Nyonzele requested review of the
district director's ternmination of his conditional permanent resident
status, as pernitted by 8 CF. R § 216.5(f), contending that the district
director abused his discretion by determ ning that Nyonzel e had not entered
into his marriage in good faith. Nyonzele also subnitted an application
for asylum alleging a well-founded fear of persecution on account of
political views. Alternatively, he requested the privilege of voluntary
departure in lieu of deportation. Following a hearing, the Imrgration
Judge (1J) concluded that Nyonzel e was deportabl e as charged and deni ed al
clains for discretionary relief.

In his administrative appeal, the BIA granted Nyonzele another
hearing but ultinmately dism ssed the appeal, affirm ng the decision of the
IJ. Inawitten opinion, the Bl A reasoned that even crediting Nyonzele's
testinony, he was not entitled to a hardship waiver of the joint petition
requi renent because he failed to denpbnstrate a good faith qualifying
marri age. The BIA also determined that crediting Nyonzele's testinony
concerning his request for asylum he failed to denonstrate a well -founded

fear of persecution. Finally, the BIA concluded that Nyonzele had
abandoned his claim for voluntary departure. Nyonzel e seeks judici al
review.
1. DI SCUSSI ON
This court has jurisdiction to review "all final orders of

deportation," and "the Attorney Ceneral's findings of fact, if supported
by reasonabl e, substantial, and probative evidence on the record consi dered
as a whol e, shall be conclusive.”" 8 U S.C. 8§ 1105a(a)(7). Qur review of
final orders of deportation pursuant to 8 U.S.C. § 1105a(a) includes "al
determ nati ons made during and



incident to the admnistrative proceeding . . . and revi ewabl e together by
the [BIA]," Foti v. INS, 375 U S. 217, 229 (1963), and "all matters on
which the validity of the final order is contingent," INS v. Chadha, 462
U S 919, 938 (1983) (internal quotations omtted).

In this case, we are not asked to review the determ nation that
Nyonzel e is deportable; instead, we are asked to review the denial of a
hardship waiver, the denial of asylum and the denial of voluntary
departure. The BIA s denial of Nyonzele's application for asylumand his
request for voluntary departure were "deterninations made during and
incident to the admnistrative proceeding," Foti 375 U S. at 229, and thus,
we have jurisdiction to review them as part of the final order of
deportation. The hardship waiver is in a slightly different posture as it
was initially denied by the district director, not during deportation
proceedings. The district director's denial of a hardship waiver is not
itself appealable. 8 CF.R § 216.5(f). See Torabpour v. INS, 694 F.2d
1119, 1121 & n.8 (8th Cr. 1982) (holding no jurisdiction to review
district director's decision to deny a stay of deportation because "those

decisions do not fit wthin the paraneters of section 1105a(a)").
Neverthel ess, "[an] alien may seek review of the denial of a hardship
wai ver in deportation proceedings," 8 CF. R 8§ 216.5(f), as did Nyonzele.
Because the BIA reviewed the waiver claim during the deportation
proceedi ngs, that decision is reviewable in this court.

Each of Nyonzele's requests for relief is a matter statutorily vested
in the discretion of the Attorney CGeneral; therefore, our reviewis linted
to determ ning whet her there has been an abuse of discretion. See 8 U S. C
8§ 1186a(c)(4) (leaving to Attorney General's discretion the deternination
of whether to renobve the conditional basis for permanent residence absent
a joint petition); 8 US C § 1158(a) (leaving to Attorney GCeneral's
di scretion the deternmnation of whether to grant asylun); 8 U S C
§ 1254(e)



(leaving to Attorney General's discretion the determ nation of whether to
grant voluntary departure). "An abuse of discretion occurs if a decision
was W thout rational explanation, departs from established policies, or
i nvidiously discrimnates against a particular race or group." Khalaj v.
Cole, 46 F.3d 828, 832 (8th Cir. 1995). An abuse of discretion also occurs
where the agency fails to consider all factors presented by the alien or

di storts inmportant aspects of the claim Barragan-Verduzco v. INS, 777
F.2d 424, 425 (8th Cr. 1985).

A.  Hardshi p Waiver under § 1186a(c)(4)

An alien nay obtain | awful pernanent resident status on a conditi onal
basis by marrying a United States citizen. 8 U S C 1186a(a)(1l). See
Vel azquez v. INS, 876 F. Supp. 1071, 1075-76 (D. M nn. 1995) (offering an
overview of the operation of § 1186a). The conditional basis of this

status may be renoved if the alien and citizen spouse file a tinely joint
petition for renoval of the condition and appear together for a persona
i ntervi ew. 8 US C § 1186a(c)(1). When no tinely joint petition is
filed,? the Attorney General nust terminate the pernmanent resident status

of the alien on the two-year anniversary of its receipt. 8 US. C
8§ 1186a(c)(2). |If the alien and citizen spouse separate within the first
two years of marriage, preventing the alien from fulfilling the tinely

joint petition requirenent, the alien nmay seek discretionary renoval of the

condi tion through a "hardshi p waiver," provided the alien can denonstrate,

inter alia, that "the

A petition to renpve the conditional permanent resident
status of the alienis tinely if filed within 90 days prior to
t he two-year anniversary of the alien having obtained the
conditional status. 8 U S. C § 1186a(d)(2).
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qualifying marriage was entered into in good faith." 8 USC
§ 1186a(c)(4).?

To determne whether an alien entered into marriage in good faith,
the INS considers the degree of commitnent to the nmarriage by both parties,
i ncl udi ng any docunentation concerning their conbined financial assets and
liabilities, the length of tinme during which they cohabited after the
marriage and after the alien obtained conditional permanent resident
status, and any other relevant evidence. 8 CF.R § 216.5(e)(2). Section
1186a(c)(4) explicitly provides, "The determ nation of what evidence is
credi bl e and the weight to be given that evidence shall be within

2A "hardship waiver" pernmits renmoval of the conditional
status in three circunstances:

The Attorney Ceneral, in the Attorney General's
di scretion, may renove the conditional basis of the
per manent resident status for an alien who fails to
meet the requirenents of paragraph (1) [a tinmely joint
petition and interview] if the alien denonstrates that

(A) extrenme hardship would result if such alien is
deport ed,

(B) the qualifying marriage was entered into in
good faith by the alien spouse, but the qualifying
marri age has been term nated (other than through death
of the spouse) and the alien was not at fault for
failing to neet the requirenents of [a tinely joint
petition and interview], or

(C© the qualifying marriage was entered into in
good faith by the alien spouse and during the nmarriage

the alien spouse . . . was battered by or was the
subj ect of extrenme cruelty perpetrated by his or her
spouse . . . and the alien was not at fault in failing

to meet the requirenents of [a tinely joint petition
and interview].

8 U.S.C. § 1186a(c)(4).



the sole discretion of the Attorney General." 8 U S C § 1186a(c)(4).
Once the alien denonstrates that he is statutorily eligible for the waiver
by showing that the narriage was entered into in good faith, the decision
of whether to grant a hardship waiver of the joint petition requirenent is
al so expressly conmitted to the discretion of the Attorney General. 1d.

Here, the BIA held a hearing and issued a 17-page witten opinion
di scussing the evidence and explaining its decision to dism ss the appeal.
In determ ning that Nyonzele had not entered into his marriage in good
faith, the Bl A considered and gave great weight to Nyonzel e's own statenent
concerning his intent at the tine he entered into the narriage. During the
interview regarding his waiver application, during which he was represented
by counsel and indicated that he could speak and understand Engli sh,
Nyonzel e stated that he married in order to stay in the United States. At
the Bl A hearing, Nyonzele tried to explain the statenent, asserting that
he coul d not understand English very well, that substantial portions of the
interview tape were unintelligible, and that he did not realize he could
tell the exam ner he was having difficulty understanding her, all of which
the BIA found to be without nerit. Nyonzele did not dispute the accuracy
of the tape transcription, only its conpl eteness.

The BIA also considered the degree of commitnent to the narriage
noting the chronology of the courtship, marriage, and divorce, which,
considered in its entirety, lasted | ess than one year. In April 1989
Nyonzel e net Betty King through a dating service. He began witing letters
to her in Glesburg, Illinois. After about four visits, she noved to Sioux
Cty, lowa, to live with Nyonzel e and found enpl oynent there. They married
on August 4, 1989.

On January 11, 1990, following an interview with Nyonzele and his
wi fe, the INS approved Nyonzel e's application for conditiona



per manent resident status based upon the nmarriage. Nyonzele testified that
after he and his wife returned from the interview, she becane hostile
toward him and began to change froma "nice lady" into a drug user who
wanted to kill him (Jt. App. at 194.) Nyonzele presented a partially
written letter dated January 16, 1990, in which his wife indicated an
intent to poison him He testified that a few days later, she threatened
him with a knife and tried to poison him by putting bleach on his
t oot hbr ush. He tried to get his wife to see a psychiatrist but she
refused, and on January 24, 1990, he noved out and filed for divorce. His
wi fe continued to harass him |eaving threatening and prejudicial nessages
on his answering machi ne, and he believed she once put sugar in the gas
tank of his car so it would not be operable. The BIA found it significant
that this "nice |lady" began exhibiting hostile behavior on the very day
Nyonzel e obtai ned conditional permanent resident status and that he filed
for divorce on January 24, 1990, only two weeks after obtaining this
i mm gration benefit.

The BI A also considered Nyonzele's evidence of their shared life.
Nyonzel e testified that they shared a bank account, shared |iving expenses,
and bought househol d furnishings together. However, the BIA noted that
Nyonzel e offered very little evidence of a shared life. Nyonzele subnmtted
a |l ease agreenent reflecting that his wife and her daughter were living
with him and two deposit slips froma joint account. One of the deposit
slips the BIA found to be illegible and post-dates the filing of the
petition for conditional permanent residence status. The other is dated
before but close intine to the filing of the petition

Nyonzel e contends that the BIA failed to consider all of his evidence
of a shared life with his wife, arguing that in spite of his adm ssion that
he married to stay in the United States, he also married intending to spend
his life with his wife. Qur review of the record, however, convinces us
that the BIA did not overl ook or



distort any significant evidence. Rather, we believe that Nyonzele is in
reality seeking to have us reweigh the evidence concerning their shared
life. We are not at liberty to reweigh the evidence. The governing
statute expressly vests the "sole discretion" for deternining the weight
of the evidence with the Attorney General. 8 U S.C. § 1186a(c)(4).

Nyonzel e al so contends that the Bl A abused its discretion in the good
faith determ nation by considering unconstitutional factors, consisting of
"private" marital matters such as the difference in age and soci oecononic
backgrounds between himand his wife. This contention is without nerit.
The statute authorizes consideration of "any credi bl e evidence relevant to
the application." 8 US C § 1186a(c)(4). In this case, Nyonzele's
intention at the tine of the marriage was crucial to deternining whether
he was eligible for a waiver of the joint petition requirenent, and
therefore, the factors relating to his narital relationship that he clains
to be private were relevant to the waiver application and were properly
consi der ed. In any event, it is clear that the BIA did not consider the
factors of which Nyonzele conplains to the exclusion of all other evidence
but found themto be "valid investigative indicators of possibly fraudul ent
marriages." (Petitioner's Addend. at 12.) The Bl A properly considered all
of the evidence rather than focusing solely on Nyonzel e's own statenent of
his intent and did not consider any unconstitutional factors. Again, we
stress that we cannot dictate the weight to be given the evidence. After
carefully reviewi ng the adm nistrative record, we conclude that the BIA s
findings of fact are supported by substantial evidence and are therefore
conclusive. The BIA did not abuse its discretion by denying Nyonzele a
hardshi p waiver on the basis that he did not denonstrate a good faith
marri age.



B. Asylum

A deportable alien is eligible to seek asylum at the discretion of

n>

the Attorney Ceneral upon proof of a "“well-founded fear of persecution on
account of race, religion, nationality, nmenbership in a particular soci al
group, or political opinion.'" Haneehi v. INS, 64 F.3d 1240, 1242 (8th
Cir. 1995) (quoting 8 U.S.C. 8§ 1101(a)(42)(A)); 8 U.S.C. § 1158(a). "A
wel | -founded fear is one that is both "“subjectively genuine and objectively
reasonable.'" |d. (quoting CGhasem nehr v. INS, 7 F.3d 1389, 1390 (8th Gr.

1993)). Subjectively, the alien nust denpnstrate with credible evidence

that he genuinely fears persecution; objectively, the alien nust
denonstrate through credible, direct, and specific evidence that a
reasonabl e person in his position would fear persecution. GChasem nehr, 7

F.3d at 1390. The BIA' s decision that an alien is "not eligible for asylum
must be upheld if “supported by reasonable, substantial, and probative
evi dence on the record considered as a whole.'" |INS v. Elias-Zacarias, 502
U S. 478, 481 (1992) (quoting 8 U S.C. § 1l105a(a)(4)). To overturn a
finding that an alien is not eligible for asylum the alien nust neet the

heavy burden of denonstrating that the "evidence "was so conpelling that
no reasonable fact-finder could fail to find the requisite fear of
Hanzehi, 64 F.3d at 1242 (quoting Elias-Zacarias, 502 U.S.

per secuti on.
at 484).

On March 6, 1992, after the INS denied Nyonzele's request for a
wai ver, he filed an application for asylum asserting that he feared
persecution because he had refused to return to Zaire at the request of the
mlitary attache and because his famly has been singled out for
persecution based upon his father's political views. At the hearing
Nyonzel e testified that his father |ost his enploynent and was sent into
internal exile in 1978 for having spoken agai nst Zaire's Mbutu governnent.
Nyonzel e participated in political denonstrations with his father in 1978
and 1980, while he was in the air force. Nyonzele suffered no persecution
for his
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activities, but he testified that he sought to avoid identification with
his father and kept his own political views a secret.

Nyonzel e continued his mlitary service and was sel ected for speci al
training in the United States. Nyonzele testified that he first becane
fearful of the Mbutu governnent in Decenber 1986, while he was
participating in special air force training at Mather Air Force Base in
Cal i fornia. He received a phone call fromhis uncle, who worked in the
Zairian Defense Mnistry and all egedly had connections to Zaire's secret
police, telling himthat he was about to be returned hone and warning him
not to do so. Nyonzele testified that his uncle warned himthat he woul d
have the same future as his father because he was educated and because of
his father's political problens. Two days later a high ranking nmilitary
attache flew from Washington D.C. to California and ordered Nyonzele to
return to Zaire in three days tine. Fearing for his |ife, Nyonzele fled
to Texas and did not return to Zaire as ordered.

On July 2, 1991, approximately five years after deserting fromthe
mlitary, Nyonzele received word fromhis uncle that his father had been
murdered by a nenber of the Mbutu governnment's secret police while
returning hone froma political denonstration. Nyonzele testified that his
famly knew the alleged gunman to be a nenber of the secret police.
Nyonzel e testified that he has had no contact with fam |y nenbers since
this phone call.

Nyonzele also testified that other famly nenbers have suffered
persecution at the hands of the Mbbutu governnent. Nyonzele testified that
his older brother, an air force pilot, died in a plane crash in 1980 with
i ndi cati ons of sabotage. That sane year, two cousins were inprisoned
allegedly on political grounds. They were never brought to trial and died
wi t hout explanation while confined. Nyonzel e presented sonme general
docunent ary evidence indicating that the Mbutu governnent has engaged in
many hunan

11



nd unaut hori zed detenti on
and that its econony is stagnant due in part to official corruption

Bl A concluded that, even accepting Nyonzele's testinmony a
credi bl e, the evidence as a whol e
wel | -founded fear of persecution on account of Nyonzele's political views
those of his family. W conclude that this finding is supported b
substantial evidence on the whol e record.

W r
persecution s
pronoted in the air f
in spite of his father's politica
evi dence of fanmily persecution (the suspicious deaths of a brother and two

occurred over a decade ago. Nyonzele has not shown "why thes
rather dated events provide an objectively reasonable basis for a present
[in personally and on the
basis of h[is] political opinion, . . . or ont
political opinions." Hanzehi

The only relevant facts existing at the tine of his mlitar

desertion s
unexpect ed s
unrel at ed A
f ound at, given the many problens from which Zaire suffers, both

and economc, the uncle's warning could have been based on a | ac

of r
safety. This finding is supported by substantial evidence. Significantly,
testified that his siblings suffer econonic persecution, and in

previous affidavit, Nyonzele indicated that if forced to return to Zaire
"My )

existent." (Jt. App. at 53.) Fears of econonic hardship or
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a lack of educational opportunities, however, do not establish a well-
founded fear of persecution. See Mnwalla v. INS, 706 F.2d 831, 835 (8th
Cir. 1983) (persecution requires a threat to life or freedom "econonic

detrinent is not sufficient").

The final event -- the allegation that Nyonzel e's father was nurdered
five years after Nyonzele deserted the mlitary -- is significant. Acts
of violence against an alien's fanmly nenbers may denonstrate a well -
founded fear of persecution, "notwi thstanding an utter |ack of persecution
agai nst the petitioner [hinlself." Arriaga-Barrientos v. INS 937 F.2d
411, 414 (9th Cr. 1991). See Makonnen v. INS, 44 F.3d 1378, 1385-86 (8th
Cir. 1995) (holding that treatnent of a nenber of an alien's imediate

fam |y who shares simlar political views and sinmlar political activities
is relevant to establishing well-founded fear). Evi dence of isolated
vi ol ence, however, is not sufficient. Arriaga-Barrientos, 937 F.2d at 414.

"Furthernore, attacks on famly nenbers do not necessarily establish a
wel | -founded fear of persecution absent a pattern of persecution tied to
the petitioner[]." Prasad v. INS, 47 F.3d 336, 340 (9th Cir. 1995).

Here, there is no pattern of persecution linked to Nyonzele. H s
father has allegedly been nurdered for his political beliefs, but there is
no evi dence to suggest that the governnment has any interest in persecuting
Nyonzel e for his father's opinions. Likewi se, there is no evidence that
any fanmly nenbers surviving Nyonzele's father have suffered physica
persecution by the governnent.

Nyonzel e asserts that the governnent will kill himupon his return
to Zaire out of fear that he, the oldest of the remmining three sons, wll
avenge the 1991 death of his father. No evidence in the record supports
this allegation. Furthernore, the BIA found that even accepting Nyonzele's
testinony as credible, it has not been shown by credible, direct, and
specific evidence that his

13



father was murdered as alleged. Nyonzele's testinony that his uncle told
him of the nurder relies solely on secondhand information that is
uncorroborated and lacking in detail. Wile an alien's testinony need not
al ways be corroborated by docunentation, see Bolanos-Hernandez v. INS, 767
F.2d 1277, 1285 (9th Cir. 1985) (noting that it is wunlikely that

persecutors will provide victins with affidavits of their acts), yet the
testinony offered nust at | east bear sone degree of reliability. Skeletal
secondhand information will not satisfy the burden to denpnstrate a well -
founded fear through "credible, direct, and specific evidence."

Chasenmi nehr, 7 F.3d at 1390. Viewing all the evidence, the BIA did not
abuse its discretion by failing to give controlling weight to Nyonzele's

unsupported theory that the government will kill himout of fear that he
woul d avenge the death of his father

Finally, the BIA concluded that the nost |ikely source of Nyonzele's
fear was his mlitary desertion and the discipline he will face for
desertion upon his return to Zaire. In his affidavit acconpanying the
wai ver application di scussed above and signed before he applied for asylum
Nyonzele states only, "If | amreturned to Zaire, | wll face certain
discipline for desertion fromthe mlitary." (Jt. App. at 53.) Fear of
puni shnent for mlitary desertion is insufficient to establish a well-
founded fear absent evi dence that the feared punishnent is
di sproportionately severe and is based upon the alien's religious or
political beliefs. See Alonzo v. INS, 915 F.2d 546, 548 (9th Cir. 1990).
Such proof is |acking.

After carefully reviewing the record, we conclude that Nyonzel e has
not denonstrated that the evidence is "so conpelling that no reasonabl e

fact-finder could fail to find the requisite fear of persecution.”
Hanzehi, 64 F.3d at 1242 (internal quotations omitted). Wile Nyonzele's
fear may be subjectively genuine, it is not objectively reasonable.

Accordingly, the BIA
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did not abuse its dis

asyl um
C. Voluntary Departure
BIA concluded that Nyonzele abandoned this claim in his
appeal. Nyonzele disagrees. Nyonzele's notice of appea
m for voluntary departure:
Finally, the
request ed n

proceed to deny the sane for want of good noral character.
departure to Zaire is not relief Respondent seek

since he e

| mmi gr Judge again finds that Respondent has offered
usible and inconsistent testinony in support of hi

request t

account in support of his asylumclaim Respondent

to e

err Second, even if the findings were true, they

ly do not rise to the level of any of the statutor
exceptions to the finding of good noral character

(Jt. App. at 46.) Although this statenent very plainly expresses that

of voluntary departure to

Zai his intent |ater becones confusing because Nyonzele states he is
determ nation. (ld.

staterment then renews Nyonzele's attack on the 1J's credibility findings,

that were nade in connection with his requests for a waiver and

asylumand were relied upon by the IJ to deny voluntary departure. Th

notice of appeal is not a nodel of clarity, as Nyonzel e suggests.

The dministrative record reveals, however, that Nyonzele did not

w, this clarifies the real
i ssues pealed to the BIA and shows that Nyonzele failed to pursue the
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The BI A "cannot be expected to resolve issues that the alien should have
raised, but did not." Perez-Rodriquez v. INS, 3 F.3d 1074, 1080 (7th Cr.
1993). W en an issue is abandoned before the BIA it is not preserved for
our review. Tejeda-Mata v. INS, 626 F.2d 721, 726 (9th Cr. 1980), cert.
deni ed, 456 U S. 994 (1982). See also Valadez-Salas v. INS, 721 F.2d 251,
252 (8th Gr. 1983) (citing Tejeda-Mata and holding that failure to raise

a claimbefore the |J or BIA precludes our review because there has been
no exercise of the Attorney CGeneral's discretion to review).

[11. CONCLUSI ON

Finding no abuse of discretion in the BIA' s decision to deny
Nyonzel e’'s clains for discretionary relief, we affirm

A true copy.
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