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Jane Ellen Byrne and Anthony Luciano Santonelli appeal from final
judgnents entered in the United States District Court! for the Eastern
District of Mssouri, upon jury verdicts finding themguilty of various
drug trafficking and rel ated offenses. For reversal, Byrne argues the
district court erred in (1) finding her statenment was voluntary, (2)
adm tting audi otapes and transcripts of certain in-person and tel ephone
conversations, (3) refusing to conpel disclosure of the tape-recording and
witten report about an undercover neeting, (4) adnmitting testinony that
no one had submtted an administrative claimfor certain cash seized at the
tinme of her arrest, and (5) calculating her crinnal history category and
the drug quantity for purposes of sentencing. For reversal, Santonelli
argues the district court erred in (1) refusing to conpel disclosure of
certain grand jury transcripts, (2) denying his request to subpoena
witnesses to testify on his behalf at sentencing, and (3) calculating the
drug quantity for purposes of sentencing. For the reasons di scussed bel ow,
we affirm Byrne's conviction and sentence as to counts 1, 6 and 9 and
remand her case to the district court as to count 8 for further proceedings
in light of Bailey v. United States, 116 S. C. 501 (1995). W affirm
Santonel li’s conviction on all counts, but vacate his sentence and renand

his case to the district court for resentencing.

BACKGROUND FACTS

In Septenber 1993 a confidential informant told | ocal police that
Santonelli was selling heroin. An undercover officer was assigned to
i nvestigate. The undercover officer net Santonelli and nade arrangenents
to buy heroin fromhim The undercover officer recorded their tel ephone
calls and conversati ons.

The Honorable Jean C. Hamilton, Chief Judge, United States
District Court for the Eastern District of Mssouri.



On Septenber 30, 1993, the undercover officer net Santonelli at a
| ocal restaurant parking lot. Santonelli sold the undercover officer 8
capsules of heroin and 2 capsules of cocaine. Santonelli gave the
undercover officer his hone tel ephone nunber and the beeper nunber of a
“girl” naned “Peaches” who Santonelli said worked for him

On October 5, 1993, the undercover officer tried to contact
Santonelli but was unable to reach him by telephone. The undercover
officer called the beeper nunber. The beeper was answered by “Peaches.”
At that time the undercover officer did not know who “Peaches” was.
According to the governnent’'s theory of the case, Byrne was “Peaches.” The
undercover officer asked Byrne to contact Santonelli. Byrne agreed to do
so. Santonelli later contacted the undercover officer and set up another
drug transaction at another restaurant parking lot. The undercover officer
waited at the parking |lot, but Santonelli did not appear. The undercover
officer called Santonelli and arranged to neet himat an apartnent conpl ex.
The undercover officer nmet Santonelli as arranged and bought 10 capsul es
of heroin fromhim

The next day, Cctober 6, 1993, the undercover officer and Santonelli
arranged another drug transaction at the apartnent conplex. The undercover
of ficer bought 10 nore capsul es of heroin fromhim

On Cctober 19, 1993, the undercover officer called Santonelli at hone
but was unable to reach him  The undercover officer called the beeper

number . Byrne answered the beeper and agreed to neet the undercover
officer at a third restaurant parking | ot. Byrne apparently contacted
Santonelli because Santonelli called the undercover officer and they

arranged to neet at a supermarket parking |ot, where the undercover officer
bought 10 nore capsul es of heroin fromhim



On February 1, 1994, Drug Enforcenent Adninistration (DEA) special
agent Richard Bauer discussed the investigation with the |ocal police and,
on the basis of the information he received about the investigation,
obtai ned a search warrant for Byrne's apartnent. The search warrant was
executed the next day (February 2). The undercover officer was present.
The agents knocked on the door and announced their presence and purpose but
heard no answer. They forcibly entered the apartnent and found Byrne in
the living roomsurrounded by illegal drugs and drug paraphernalia in plain
vi ew, including heroin, cocaine, crack, a digital scale, and a hand-held
scal e. The agents also found drug packaging naterials, a triple-beam
bal ance scale, and a cutting agent (lactose). |In addition, the agents al so
found three firearns wthin Byrne's reach, certain docunents in
Santonelli’s nanme and papers that the agents described as “drug notes.”

The undercover officer (who was a wonan) took Byrne into the kitchen
and searched her person but found no drugs or other evidence. Byrne asked
t he undercover officer if she could get something to drink out of the
refrigerator. The undercover officer agreed. Byrne then drank a snal
amount of a yellowish |iquid. The undercover officer becane al arned that
Byrne m ght have swal | oned “evidence” or sonething poi sonous and, with the
assi stance of the other agents, tackled Byrne to the floor and handcuffed
her. Byrne told the agents that the liquid was nethadone and refused
medi cal treatnent. Byrne was advi sed of her Mranda? rights.

About a hour later the agents took Byrne to the |ocal DEA office.
She was again advised of her Mranda rights. According to Bauer, Byrne
understood her rights, appeared to be unaffected by the nethadone, and
agreed to cooperate with the investigation. Byrne again refused nedica
attention. She then nmade a statenent

2Mranda v. Arizona, 384 U S. 436 (1966).
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in which she identified Santonelli as one of her heroin sources (his nane
was redacted from the statenment at trial) and described her drug
distribution activities in detail, including estinmates of the anobunts of
heroi n and cocai ne she distributed weekly. Byrne was then rel eased.

Santonelli was arrested later that same night (February 2) on
unrel ated charges and was incarcerated pending trial

On February 24, 1994, Byrne and Santonelli were indicted by a federa
grand jury and charged with conspiracy to distribute and possess with
intent to distribute heroin and cocaine, in violation of 21 U S.C. § 846.
Santonelli was charged with distribution of heroin or cocaine or both, in
violation of 21 U S.C. § 841(a) (counts 2-5, 7). Byrne was charged with
using a communication facility to facilitate distribution of heroin, in
violation of 21 U S. C. 8§ 843(b) (count 6), possession and use of firearns
in connection with drug trafficking, in violation of 18 U S.C. 8§ 924(c)
(count 8), and unlawful firearnms possession, in violation of 18 U S.C. §
922(g) (count 9).

On March 3, 1994, Byrne was arrested at another address, again
surrounded by drug paraphernalia, including drug notes, scal es and about
$1300 in cash in her purse.

Pretrial suppression notions, including Byrne's notion to suppress
her statenent nade to the DEA, were denied. The magistrate judge® found
that the statenent was voluntary. At trial, Santonelli testified in his
own defense; Byrne did not. Santonelli conceded his participation in the
drug transactions, but he denied any invol venent in any conspiracy. Bauer
testified that the cash found in Byrne's purse at the tine of her arrest
on

The Honorable Lawence O Davis, United States Magistrate
Judge for the Eastern District of M ssouri.
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March 3 represented drug proceeds and described the admnistrative
forfeiture process. As part of his testinobny about the forfeiture process,
Bauer testified that no one had subnmitted a claimfor the cash. A jury

found Byrne and Santonelli guilty on all counts.

Santonel li becane dissatisfied with his appoi nted defense attorney
and represented hinself at sentencing. (The district court appointed the
former defense attorney as Santonelli’s legal advisor.) On Cctober 21,
1994, the district court considered and denied the defense nobtion to
subpoena certain witnesses to testify at the sentencing hearing. On
Oct ober 28, 1994, the district court considered and denied Santonelli’s
obj ections to the presentence report, including his objections to the

calcul ation of the drug quantities attributable to him

The district court sentenced Byrne to a total of 197 nonths
i nprisonnent (137 nonths for conspiracy plus 60 nonths, to be served
consecutively, for the possession and use of a firearmin connection with
drug trafficking), 4 years supervised release, a fine of $1800, and a
speci al assessnent of $200. The district court sentenced Santonelli to a
total of 175 nonths inprisonnent, 4 years supervised release, a fine of
$1500, and a special assessnent of $300. These appeals foll owed.

VOLUNTARI NESS OF STATEMENT

Byrne first argues the district court erred in denying her notion to
suppress her statenent nmade during custodial interrogation by DEA agents
and others. Byrne argues that her statenent was not voluntary because she
was under the influence of a narcotic (nethadone) at the tinme. She also
argues the circunstances were inherently coercive because the interrogation
room was very small and because the agents physically intinidated her,
deni ed her needed nedical treatnent, and threatened to arrest her if she
did not cooperate. Byrne argues that the fact that the



interrogati on was not tape-recorded or video-taped is suspicious and that
her appearance and behavi or woul d have clearly supported her claimthat she
was under the influence of methadone at the tine.

Al though we review the district court’s factual findings for clear
error, we review de novo the ultinmate deternmination that Byrne voluntarily
made t he statenent. E.g.. United States v. NMakes Room 49 F.3d 410, 414
(8th CGr. 1995) (noting sane standard applied to assess validity of Mranda

wai ver and vol untari ness of statement under fifth anendnent). W consider

as did the district court, the totality of the circunstances in order to
determ ne whether the accused’'s will was overborne. Id. We hold the
district court did not err in finding that Byrne voluntarily nade the
statement. Assuming for purposes of analysis that the unknown |iquid was
in fact nethadone, the DEA agent testified that the nethadone did not
appear to have affected Byrne and that she refused an offer of nedical
attention. According to the DEA agent, Byrne was coherent, conposed and
cooperative, although sonmewhat subdued, during the interrogation. She
stated that she understood her Mranda rights and agreed to answer the
i nvestigators’ questions; she was not prom sed anything or threatened and
was rel eased fromcustody shortly after she nade the statenent.

AUDI OTAPES AND TRANSCRI PTS

Byrne next argues the district court abused its discretion in
admitting the audiotapes and transcripts of in-person and telephone
conversations between the undercover officer and Santonelli because there
was i nadequate foundation establishing their authenticity. Four of the
audi ot apes were recordings of drug transactions between the undercover
of ficer and Santonelli (on Septenber 30 and Cctober 5, 6 and 19); the fifth
tape contained 10 tel ephone conversations between the undercover officer
and either Byrne or Santonelli. There are sone gaps on the audi ot apes and
in the transcripts.



Byrne argues the audi otapes could have been altered or nodified and thus
did not accurately reflect the conversations.

W review questions involving the admssibility of evidence,
i ncludi ng tape-recordings, for abuse of discretion. E.g.. United States
v. Roach, 28 F.3d 729, 732-34 (8th Cir. 1994) (videotapes), citing United
States v. MMIllan, 508 F.2d 101 (8th Cr. 1974) (discussing guidelines for
adm tting audiotapes), cert. denied, 421 U S 916 (1975). W hold the
district court did not abuse its discretion in admtting the audi ot apes and

transcripts. The existence of the audiotapes establishes that the
recordi ng equi prrent was functioning properly and that the individual who
made the audi otapes was sufficiently skilled in the operation of the
recordi ng equi pnent. United States v. Roach, 28 F.3d at 733. The

undercover officer who participated in the drug transactions and the
tel ephone calls identified the speakers on the audi ot apes, described how
t he audi ot apes had been nade, handl ed and stored, and how t he audi ot apes
had been reviewed agai nst the transcripts, and stated that the audi otapes
had not been nodified, edited or altered. The audi otapes thensel ves, the
undercover officer’s testinobny and the absence of any evidence that the
audi ot apes had been m shandl ed or otherw se tanpered with established an
adequate foundation for the adnmission of the audiotapes and the
transcripts. The gaps in the audi otapes and the transcripts affected the
wei ght of the evidence, not its adnmissibility.

FAI LURE TO COVPEL DI SCLOSURE OF CONVERSATI ON AND WWRI TTEN REPORT

The indictnment alleged that the conspiracy began sonetine in
Septenber 1993 but all the acts of distribution or other violations
occurred on or after Septenber 30, 1993. However, the undercover officer
nmet Santonelli once before Septenber 30, 1993, in the conpany of another
undercover agent and a confidential infornmant. The neeting was
t ape-recorded, and the undercover officer also prepared a witten report
about the neeting. The audi otape and the



witten report were not disclosed during discovery pursuant to Fed. R
Crim P. 16 or as Jencks Act material follow ng the undercover officer’'s
testinony pursuant to 18 U S.C. 8§ 3500. Byrne argues the district court
shoul d have conpell ed disclosure of the audi otape and the witten report
(and at the very |l east should have exami ned the audi otape and the witten
report in canera before so ruling).

Thi s issue involves what are essentially discovery matters which we
review for abuse of discretion. E.g.. United States v. Dijan, 37 F. 3d 398,
402 (8th Cir. 1994) (Jencks Act mmterial), cert. denied, 115 S. C. 1418
(1995); United States v. Roach, 28 F.3d at 734 (Fed. R Crim P. 16).
Under the Jencks Act a crimnal defendant is entitled to obtain, after the

direct testinony of a governnent witness, prior statenents of the wtness
which relate to the subject matter as to which the witness has testified.
We hold the district court correctly refused to conpel disclosure of the
audi otape and the witten report as Jencks Act naterial because the
pre- Septenber 30 neeting was not the subject of the undercover officer’'s
direct examination testinony and was only collateral or background
information. E. g.., United States v. Pacelli, 491 F.2d 1108, 1120 (2d Gr.)
(staterments which are strictly collateral to subject of testinony or only

peripherally related are not producible under Jencks), cert. denied, 419
US 826 (1974). W also hold the district court correctly refused to
conpel disclosure of the audiotape and the witten report under Fed. R

Crim P. 16. The audiotape and the witten report were not witten or
recorded statenents nade by Byrne or a witten record containing the
substance of any relevant oral statenent nade by Santonelli in response to
interrogati on by any person then known to himas a governnent agent, Fed.
R CGim P. 16(a)(1)(A), and were not intended for use by the governnent
as evidence in chief at the trial, Fed. R Cim P. 16(a)(1)(0O. In
addition, disclosure would have revealed the identity of the confidential
i nf or mant . See United States v. Roach, 28 F.3d at 734 (non-wtness

confidential infornant).



COMVENT ON BYRNE' S RI GHT TO REMAI N SI LENT

Byrne next argues the district court erred in admtting the DEA
agent’'s testinony referring to the fact that no one had subnmitted an
adm ni strative claimfor the cash found in her purse at the tine of her
arrest because it was an i nproper conment on her post-arrest silence. The
cash had been seized as drug proceeds and was subject to administrative
forfeiture. The DEA agent’s testinony about the administrative forfeiture
process canme out on re-direct, following cross-examnation questions
inferring that the purse in which the cash was found could have bel onged
to one of the other occupants of the apartnent. The DEA agent expl ai ned
that persons can submit clains for the return of seized property even after
the specified deadlines for doing so, but that a claim can be denied
because the seized property is drug proceeds. On re-direct exanination
the DEA agent testified that certain docunents found in the purse in which
the cash was found connected the purse to Byrne.

W hold the district court did not abuse its discretion in admtting
this testinony. W do not think the DEA agent’'s reference to the fact that
no one had submitted an admnistrative claimfor the cash found in Byrne's
purse constituted an indirect coment calculated to call attention to
Byrne's post-arrest silence or that the jury woul d have naturally regarded

it as a comment on her post-arrest silence. Cf. United States v.
Mont gonery, 819 F.2d 847, 853 (8th Gr. 1987) (whether prosecutor’s closing
argunment constituted i nproper comments on defendant’s failure to testify).
The reference was indirect and had been elicited on re-direct in order to
clarify why the DEA agent believed the cash represented drug proceeds and
why the purse belonged to Byrne and not to one of the other occupants of
the apartnment. The reference also rebutted the inference that Byrne did
not file a claimfor the cash only because she did not receive tinely
notice of the forfeiture proceedings.

-10-



SENTENCI NG- - BYRNE

The district court excluded a prior conviction and sentence and
cal culated Byrne's crimnal history category at level IV. The applicable
gui deline sentencing range was 110-137 nonths. The district court
sentenced Byrne to 137 nonths inprisonnent “because of [Byrne' s] past
i nvolvenent in crimnal activity.” Because the 137-nonth sentence falls
within the applicable guideline sentencing range at crimnal history
category level V (130-162 nonths), Byrne argues the 137-nonth sentence
indicates that the district court in fact inproperly considered the prior
conviction and effectively sentenced her at crimnal history category | evel
V. W disagree. Byrne's analysis of the district court’s reasons for
i nposi ng sentence is wholly speculative and is not supported by the record.

Byrne al so argues the district court inproperly adopted the estinates
of drug quantity contained in the presentence report. The drug quantities
were cal cul ated on the basis of Byrne's statenent that she distributed 10
grans of heroin and 21 grans of cocaine per week during the conspiracy
(Sept ember 1993 through February 24, 1994). She argues the district court
shoul d have excluded any drugs attributable to transactions during the
month of Septenber 1993 because there was no evidence of any drug
trafficking before Septenber 30, 1993. W hold the district court did not
err in including the nonth of Septenber 1993 in calculating the quantity
of drugs. E.g.. United States v. Roach, 28 F.3d at 735 (drug quantity
findings reviewed for <clear error). The evidence showed that the

conspiracy was in existence in Septenber 1993.

Finally, we note that in count 8 Byrne was convicted of the use of
three firearns during and in relation to a drug trafficking offense in
violation of 18 U S.C. 8 924(c). These firearns were found about 2 feet
from Byrne, on the floor near the sofa on which she had been sitting
during the February 1994 search of her

-11-



apart nent. This appeal was argued in Septenber 1995; subsequently, in
Decenber 1995, the Suprene Court in Bailey v. United States, 116 S. C

501, 506 (1995), clarified that the neaning of the term"use" in 18 U S.C
8 924(c) requires "active enploynent." The district court has not had an

opportunity to consider the Bailey v. United States issue. For that

reason, although we affirmByrne's conviction as to counts 1, 6 and 9, we
remand her case as to count 8 to the district court for further proceedings
inlight of Bailey v. United States.

GRAND JURY MATERI ALS

Santonelli argues that he was denied due process because the
district court denied his request to disclose certain grand jury
transcripts. Santonelli argues that the grand jury transcripts contai ned
potentially exculpatory material. The governnent’s attorney reviewed the
substance of the grand jury testinony in question with the district court
out of the hearing of the jury; this portion of the trial transcript was
then sealed. The district court denied disclosure on the ground that the
grand jury transcripts at issue were not excul patory and thus not Brady*
mat eri al . This court has reviewed the sealed trial transcript, and we
agree with the district court that the grand jury transcripts at issue are
not excul patory and thus not subject to disclosure under Brady v. Maryl and,
373 U.S. 83 (1963). See lLayton v. South Dakota, 918 F.2d 739, 742 (8th
Cir. 1990) (court of appeals reviewed in canera wtness statenents and

agreed with district court that they contained no Brady material), cert.
deni ed, 499 U S. 953 (1991).

REQUEST TO SUBPOENA W TNESSES FOR SENTENCI NG

Santonelli argues the district court erred in denying his request to
subpoena Byrne, the undercover officer and the DEA agent

‘Brady v. Maryland, 373 U S. 83 (1963).
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to testify at the sentencing hearing. Santonelli wanted to question them
about the different drug quantities referred to in trial testinony and in
their statenents in the presentence report. For exanple, he argues that
Byrne's statenent about the drug quantities involved in the conspiracy
i ncreased the base offense level from 12 (less than 5 granms of heroin;
maxi nrum 37 nonths inprisonnent) to base offense level 28 (naxinum 175
nmont hs inprisonnent), a five-fold increase. He acknow edges that in
general the right of confrontation does not apply to sentencing but argues
that his case falls within the narrow due process exception recognized in
United States v. Wse, 976 F.2d 393, 401 (8th Cr. 1992) (banc) (rel evant
conduct greatly enhanced sentence), cert. denied, 507 U S. 989 (1993).

We hold the district court did not abuse its discretion in denying
the request to subpoena witnesses to testify at the sentencing hearing.
First, this is not the kind of case contenplated by United States v. Wse.

Santonelli and Byrne were convicted of a drug-trafficking conspiracy, and
Byrne's statenent about the drug quantities involved in the conspiracy did
not so greatly increase the sentence that woul d have ot herw se been i nposed
so as to trigger due process concerns. The undercover officer and the DEA
agent testified at trial about Byrne's statenment and were subject to
t horough cross-examni nati on. In addition, Byrne had indicated through
def ense counsel that, if subpoenaed, she would have invoked her fifth
anmendnent privilege and refused to testify.

SENTENCI NG- - SANTONELLI

Santonelli argues the district court inproperly adopted the
presentence report’'s calculation of the drug quantities attributable to
hi m We review the district court’s drug quantity findings under the
clearly erroneous standard of review E.g., United States v. Roach, 28

F.3d at 735. Because we agree with one
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of Santonelli’s argunents, we vacate his sentence and remand the case to
the district court for resentencing.

Santonelli argues the district court erred in attributing to himthe
drugs seized in Byrne's apartnent at the tine of her arrest on March 3,
1994, because he had been in custody since his arrest on February 2, 1994.
The governnent’s attorney stated that it was his understanding that those
drugs had not been included in the presentence report’s cal cul ati ons but
that, even if those drugs were excluded fromthe cal cul ations, Santonelli’s
of fense |l evel would not change.® This information was not correct. The
presentence report calculation of drug quantity did include these drugs and
their inclusion did change the offense level. Including the drugs seized
from Byrne's apartnent at the tine of her arrest on March 3, 1994, 2.7
grans of heroin and 2.5 grans of cocaine, increased the total drug quantity
attributable to Santonelli to slightly nore than 400 kil ograms of narijuana
equi val ents and thus increased the offense level from26 to 28. Because
the sentence nmay have been affected by this incorrect information, we
vacate Santonelli’s sentence and renmand the case to the district court for
resent enci ng.

W do not agree with Santonelli’s other argunents and address them
briefly. Like Byrne, Santonelli also argues the district court should have
excluded any drugs attributable to transactions during the nonth of
Sept enber 1993 because there was no evidence of any drug trafficking before
Septenber 30, 1993. W hold the district court did not err in including
the nonth of Septenber 1993 in calculating the quantity of drugs. The
evi dence showed that the conspiracy was in existence in Septenber 1993.

This representation was based on m staken information from
the probation officer. Brief for Appellee at 43-44 n.15.
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Santonelli also argues the 1.6 grans of crack cocaine found in
Byrne's apartnent at the tinme of her arrest should not have been attri buted
to him He argues there was no evidence that the crack cocai ne was part
of the conspiracy and that it was nore |likely Byrne's personal supply.
I ncluding the crack cocaine increased the total drug quantity to slightly
nore than the 400-kil ogram ni ni num of marijuana equival ents required for
offense level 28. U S.S.G § 2D1.1(c)(6). W cannot say including the
crack cocaine in the calculation of drug quantity was clearly erroneous.
It was reasonably foreseeable that crack cocaine, a form of cocaine, would
be distributed by the nenbers of a conspiracy that distributed heroin and
cocai ne.

Santonelli also argues that the presentence report “doubl e-counted”
in calculating the drug quantity because the probation officer added the
5.4 grans of cocaine and the 7.78 grams of heroin seized from Byrne's
apartnents to the estimate of 10 grans of heroin and 21 grans of cocaine
per week for the 25-week duration of the conspiracy. He argues that the
drugs actually seized should have been subtracted from not added to, the
estimated quantity. Assuming for purposes of analysis that it was
“doubl e-counting” to add the drugs actually seized to the estinated
guantity of drugs based on Byrne's statenent, we hold that the error was
har nl ess. The presentence report calculated the total drug quantity
involved in the conspiracy on the basis of smaller anobunts than Byrne
reported in her statenent (10 grams of heroin per week rather than 10.5
granms, a difference of 12.5 grans over the 25-week conspiracy). That
difference alone would substantially offset the double-counting. In
addition, the presentence report did not include the drugs represented by
the noney seized in the calculation of the total drug quantity or any
enhancenents for transactions near a protected |ocation or obstruction of
justice in the calculation of the offense level. Including these factors
woul d have nore than offset the doubl e-counti ng.
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Santonelli also argues that the district court should not have
attributed distribution of 21 grans of cocaine per week to him because
there was no evidence that Byrne's cocaine distribution was reasonably
foreseeable to him He argues that he actually sold less than 1 gram of
cocai ne to the undercover officer and that Byrne had identified himonly

as one of her two sources of heroin, not cocaine. W cannot say
attributing to Santonelli the cocaine distributed by Byrne was clearly
erroneous. Byrne's distribution of cocaine was conduct reasonably

foreseeabl e as part of the conspiracy.

Accordingly, we affirm Byrne's conviction and sentence as to counts
1, 6 and 9. As to count 8, we remand her case to the district court for
further proceedings in light of Bailey v. United States. W affirm

Santonel li’s conviction on all counts, vacate his sentence and remand his
case to the district court for resentencing.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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