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McM LLI AN, Circuit Judge.

The Crystal Evangelical Free Church (hereinafter the church) appeals
from a final order entered in the District Court for the District of
M nnesota affirmng an order entered in the Bankruptcy Court for the
District of Mnnesota that required the church to turn over to trustee
Julia A Christians certain funds debtors Bruce and Nancy Young had
contributed to the church as tithes during the year preceding the filing
of their petition for bankruptcy. [In re Young, 148 B.R 886 (Bankr. D.
Mnn. 1992), aff'd, 152 B.R 939 (D. Mnn. 1993). For reversal, the church
argues that the contributions were not avoidable under 11 U S. C

8 548(a)(2) because the contributions were not nade in exchange for |ess
than “reasonably equival ent value.” The church also argues that requiring
it to turn over the contributions discrininates against religion and
violates the free exercise clause of the first amendnent. For the reasons
di scussed bel ow, we reverse the order of the district court.

BACKGROUND FACTS

The facts are not disputed. The debtors are active nenbers of the
church. For several years, as part of their religious

*The Honorable Andrew W Bogue, United States
District Judge for the District of South Dakota,
sitting by designation.
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belief and practice, the debtors voluntarily contributed certain funds as
tithes to the church; they did not receive noney or tangible property in
exchange for their contributions. Tithing is a spiritual and financial
practice. Believers traditionally give a tithe, or tenth, of their incone
to a religious organi zati on such as a church. See Lev. 27:1, 30, 32 (New
I nternational Version) (“The Lord said to Mses . . . . A tithe of
everything fromthe |land, whether grain fromthe soil or fruit fromthe
trees, belongs to the Lord; it is holy tothe Lord. . . . The entire tithe
of the herd and fl ock-- every tenth aninmal that passes under the shepherd' s
rod-- will be holy to the Lord.”). The church teaches that Christians
shoul d offer regular contributions to support the work and nessage of the
chur ch. However, the church does not insist on a particular anount or
requi re paynent of nenbership or attendance fees. Menbers and non-nenbers
are welcone at worship services and other church services whether they
tithe or not. It is not disputed that the debtors are sincere in their
religious faith.

In February 1992 the debtors filed a joint Chapter 7 bankruptcy
petition. During the year preceding the filing of their Chapter 7
petition, and at a tinme when they were insolvent, they contributed a total
of $13,450.00 to the church. The trustee filed this adversary proceeding
agai nst the church in order to recover those contributions as “fraudul ent



transfers” wunder 11 U S C 8§ 548(a)(2)(A.1* The parties filed
cross-notions for summary

111 U.S.C. § 548(a) provides in part:

(a) The trustee may avoid any transfer of an
interest of the debtor in property, or any
obligation incurred by the debtor, that was nade or
incurred on or within one year before the date of
the filing of the petition, if the debtor
voluntarily or involuntarily--

(2) (A received less than a reasonably
equi val ent value in exchange for such transfer or
obligation; and

(B)(i) was insolvent on the date that such
transfer was nmade or such obligation was incurred,
or becane insolvent as a result of such transfer or
obl i gati on.
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judgnent. In order to avoid transfers under 11 U S.C. § 548(a)(2)(A), the
trustee nust prove that (1) there was a transfer of the debtors’ interest
in property (2) nade on or within a year preceding the filing of the
petition (3) while the debtors were insolvent (4) in exchange for which the
debtors received |ess than reasonably equival ent val ue. The parties
stipulated to the existence of the first three factors; the only factor in
di spute was whether the debtors received “reasonably equival ent value” “in
exchange for” their contributions to the church

DECI SI ON OF THE BANKRUPTCY COURT

The bankruptcy court granted the trustee’'s notion for sumary
judgnent and denied the church’s notion. The bankruptcy court held that
the debtors’ contributions to the church were avoi dabl e transfers under §
548(a) (2) (A) because the debtors did not receive “reasonably equival ent
val ue” “in exchange for” their contributions. 148 B.R at 890-93. The
bankruptcy court concluded that “value” referred solely to econonic val ue,
that is, “property” in a physical or material sense, and that religious
servi ces, theological prograns and access to the church's facilities did
not neet this econonic definition of value. |d. at 891, 895-96 (rejecting
In re Msses, 59 B.R 815, 818 (Bankr. N.D. Ga. 1986) (Mses) (holding
church services constitute property within nmeaning of § 548), and In re
M ssionary Baptist Foundation of Anerica, 24 B.R 973, 979 (Bankr. N.D
Tex. 1982) (Wpreach) (holding good will constituted reasonably equival ent
val ue in exchange for charitable contributions to church)).




The bankruptcy court al so concluded that the contributions were not
economically beneficial to the debtors. 148 B.R at 893. In the
bankruptcy court’s view, any benefit was strictly religious and thus nerely
i ncidental and enjoyed by the debtors individually and not by either their
pre-petition or post-petition estate. Id. at 893-94 & n.10. The
bankruptcy court also noted that the judicial systemcannot differentiate
bet ween “religi ous” benefits and “secul ar” benefits, much |less put a val ue
on those benefits, and that any val ue cal cul ation would be “fraught with
the sort of entanglenent that the Constitution forbids,” and that the
debtors’ contributions to the church were thus avoidable as fraudul ent
transfers under 8§ 548(a)(2)(A). 148 B.R at 893-96 & n.13, 896 & n.17
(noting potential excessive entanglenent problens in having courts
cal cul ate val ue of religious services, even though parties did thensel ves
did not raise first amendnent concerns).

The bankruptcy court al so determned that, even assuning the debtors
received val ue, that value had not been received “in exchange for” their
contributions because no exchange took place. |d. at 895-96. As noted by
the bankruptcy court, the church nmade available worship services and
religious prograns to all menbers, including the debtors, without in any
way |inking those services to financial contributions. 1d. at 894 (noting
that debtors could not have received property in exchange for their
contributions for purposes of § 548(a) and at the sanme tinme treated those
contributions as charitabl e deductions under 26 U S.C. § 170(c)(4)). See
Her nandez v. Conmissioner, 490 U S. 680, 691 (1989) (quid pro quo is
i nconsistent with charitable contribution); United States v. Anerican Bar
Endownent, 477 U. S. 105, 118 (1986) (“The sine qua non of a charitable
contribution is a transfer of nobney or property wthout adequate

consideration.”). The bankruptcy court declared the transfers void and
ordered the trustee to recover fromthe church $13, 450. 00, plus interest
and costs. The church appeal ed the decision of the bankruptcy court to the
district court.



DECI SION OF THE DI STRI CT COURT

On appeal, the district court affirned the bankruptcy court’'s
statutory interpretation and analysis of 8§ 548(a)(2)(A) and agreed that the
debtors did not receive “reasonably equivalent value” for their
contributions to the church. 152 B.R at 948. The district court also
found that neither the religious services nor the tax deductions for
charitabl e contributions constituted reasonably equival ent val ue under §
548(a) (2)(A). Id. at 948-49. The district court agreed with the
bankruptcy court’s decision not to follow Upreach and Moses. In the
district court’'s view, good will and church services are not the kind of
“fairly concrete” benefits required to constitute reasonably equival ent
val ue, and neither case addressed the “in exchange for” requirenent. |1d.
at 950. The district court noted that church services and charitable
deductions were not given “in exchange for” the debtors’ contributions.
Id. at 949-50. The district court also distinguished Mses from the
present case on the ground that in Myses the church had required the
contributions as a condition of the debtor’'s enpl oynent as a deacon. |d.
at 950. |In the present case the parties stipulated that the debtors were
not required to contribute in order to attend church services or otherw se
participate in church prograns.

On appeal in the district court, the church argued for the first tine
that applying 8 548(a) would violate the free exercise and establi shnent
clause of the first amendnent. The district court exercised its discretion
to consider the constitutional argunents and rejected them The district
court first held that the church had standing to raise the constitutiona
rights of the debtors in addition to its own. 1d. at 950-51 (debtors coul d
not effectively assert their free exercise rights because they are not
parties in this proceeding). The district court then applied Enpl oynent
Dvision v. Smth, 494 U S. 872 (1990) (Smith), and held that the church's
free exercise claimfailed on the nerits because the Bankruptcy Code was

a neutral |aw of general applicability



whi ch has only an incidental effect onreligion. 152 B.R at 953-54. The
district court held in the alternative that, even if the pre-Snith free
exercise test applied, “[t]he government’s policy of allow ng debtors to
get a fresh start while at the sane tine treating creditors as fairly as
possible qualifies as a conpelling [governnental] interest.” [d. at 954.

The district court also held that 8§ 548(a) did not wunfairly
di scrimnate against religious contributions, id. at 954, and that the
debtors’ “hybrid” right to free speech and free exercise was not inpaired
because linmiting the anmount an individual may contribute to a cause or
organi zation only marginally restricts the contributor’'s ability to
communi cate that particular nmessage. |1d. The district court noted that
8548(a)(2)(A) was narrowWy drawn and content-neutral, protected an
i nportant governnental interest in maximzing the debtors’ estate, and did
not violate the doctrine of separation of church and state. [d. at 954.

Finally, the district court held that 8 548(a) did not violate the
establi shnent clause. 1d. at 955. The district court applied the Lenbn
v. Kurtzman, 403 U. S. 602 (1971), entanglenent test and found that § 548
has a secular purpose, to nmaxinize the size of the debtor's estate; its

primary effect neither advances nor inhibits religion; and its enforcenent
does not threaten excessive entangl enent between church and state. 152
B.R at 955. The district court agreed with the bankruptcy court that
attenpting to quantify the val ue received by the debtors in exchange for
their contributions to the church could lead to exactly the sort of
entangl enent the Constitution forbids. 1d. This appeal foll owed.
CERTI FI CATI ON OF CONSTI TUTI ONAL QUESTI ON

On Novenber 13, 1993, after the district court had filed its decision
and while this appeal was pending, President Clinton signed the Religious
Freedom Restoration Act (RFRA), 42 U S. C



§ 2000bb.2 For this reason, questions about the application of the RFRA
(or its constitutionality) were not presented to the district court.
Pursuant to the court’s request, the parties filed supplenental briefs
addressing the applicability of the RFRA

Whil e preparing for oral argunent, this court recognized, albeit
bel atedly, that certification under 28 U S.C. & 2403(a) was required
because the appeal questioned the constitutionality of a provision of the
bankruptcy code affecting the public interest and the United States was not
a party. Accordingly, we renoved the case fromthe argunent cal endar and
certified the appeal to the Attorney General and invited the United States
to intervene in the appeal on the question of constitutionality of 11
U.S.C. § 548(a) if it so desired. See 28 U S.C. § 2403(a); Fed. R App.
P. 44; Fed. R Cv. P. 24(c). The parties had not requested the bankruptcy
court, the district court or this court to notify the Attorney CGeneral, and
the district court and the bankruptcy court had not realized that 28 U S. C
8 2403 requires notification of the Attorney General whether or not it is
requested by the parties. Nonetheless, “[f]ailure to notify the Attorney
Ceneral is not a jurisdictional defect, and belated notice satisfies any

2The Rel i gi ous Freedom Restoration Act, 42 U S.C. § 2000bb,
provides in part:

(a) I N GENERAL-- Governnment shall not
substantially burden a person’s exercise of
religion even if the burden results froma rule of
general applicability, except as provided in
subsection (b).

(b) EXCEPTION-- CGovernnment may substantially
burden a person’s exercise of religion only if it
denonstrates that application of the burden to the
per son- -

(1) is in furtherance of a
conpel l'i ng governnental interest; and

(2) is the least restrictive
means of furthering that conpelling
governnental interest.
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requirement.” Tonya K. v. Board of Education, 847 F.2d 1243, 1247 (7th
Cir. 1988) (citations onitted). Certification has occurred even after

judgnment at the appellate level. E.g., Merrill v. Town of Addison, 763
F.2d 80, 83 (2d Gr. 1985) (citing cases). “The rule is designed to give
the Executive Branch both the time to nmake its views known and the

opportunity to intervene in order to take a direct appeal to the Suprene
Court if the decision should be adverse to the statute's
constitutionality.” Tonya K v. Board of Education, 847 F.2d at 1247. No
practical purpose would have been served in remanding the case to the

bankruptcy court or the district court for purposes of certification, and
the belated certification did not prejudice or otherwise inpair the ability
of the United States to fully present its views on the question of the
constitutionality of & 548(a). See Merrill v. Town of Addison, 763 F.2d
at 83.

Following certification, the United States decided to intervene in
the case and filed a brief supporting the position of the trustee and
defending the constitutionality of 8§ 548(a)(2) (A under both Smith and the
RFRA. Several amicus briefs were filed in support of the church's
position.?3 Oral argunents were held in Septenber 1994. However,
i mredi ately before oral argunment, the United States ended its participation
in the case as intervenor and withdrew its brief. The decision of the
United States to withdraw surprised the parties and the court, but counse
for the trustee was substituted for the United States at the |ast nonent
and ably presented oral argunent.

SAm cus briefs were filed in support of the church on behal f
of the Christian Legal Society, the National Association of
Evangel i cal s, Anericans United for Separation of Church and State,
Concerned Wnen for Anerica, the Baptist Joint Commttee on Public
Affairs, the Southern Baptist Convention, the General Conference of
Sevent h-Day Adventists, and the Evangelical Lutheran Church in
Anerica; the Church of Jesus Christ of Latter-Day Saints; and
United States Senator Orin G Hatch.
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STANDARD OF REVI EW

W review the grant of summary judgnent de novo. The question before
the district court, and this court on appeal, is whether the record, when
viewed in the light nost favorable to the non-noving party, shows that
there is no genuine issue as to any naterial fact and that the noving party
is entitled to judgnent as a matter of law. Fed. R Cv. P. 56(c). The
novi ng party bears the initial burden of identifying “those portions of
‘the pl eadi ngs, depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any,’” which it believes denpbnstrate
the absence of a genuine issue of material fact.” Celotex Corp. v
Catrett, 477 U S. 317, 323 (1986) (quoting Fed. R Civ. P. 56(c)). Once
the noving party has nmet this burden, the non-noving party cannot sinply

rest on the allegations in the pleadings; rather, the non-novant “nust set
forth specific facts showing that there is a genuine issue for trial.”
Fed. R Civ. P. 56(e). Al though we view the facts in the light nost
favorable to the non-noving party, in order to defeat a notion for summary
judgnent, the non-novant cannot sinply create a factual dispute; rather
there nust be a genuine di spute over those facts that could actually affect
t he outcone of the |awsuit.

In the present case, there are no genuine issues of material fact in
di spute because the parties stipulated to the relevant facts and because
the issues raise only questions of |aw.

The church’'s principal argument on appeal is that requiring the
church to return these contributions violates the free exercise clause of
the first anendnent. The church relied on Smth in its main brief but also
rai sed a RFRA conpel ling governnental interest argunent in its suppl enental
brief. The church also argues that the district court erred in applying
11 U S.C 8§ 548 to these contributions and in finding that the debtors did
not receive
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“reasonabl y equival ent val ue” “in exchange” for their contributions to the
church. W will discuss the statutory argunents first.

“ FRAUDULENT” TRANSFERS UNDER 11 U.S.C. § 548(a)(2)

The section of the bankruptcy code under which the trustee recovered
the contributions at issue, 11 U S.C. § 548, is captioned “fraudul ent
transfers and obligations.” As a prelinmnary matter, the church argues
that this caption is not nmerely “unfortunate” but significant because the
purpose of the section is to avoid transfers made with fraudul ent intent
or at |east under circunstances under which a transfer nmay be consi dered
fraudul ent. The church argues that the section was not drafted with bona
fide charitable contributions in nmnd and that in the present case there
is no question of fraudulent intent. The church notes that the debtors did
not change the frequency or anobunt or the recipient of their contributions
in the face of their changing financial circunstances.

The term“fraudulent” in the caption of 11 U S.C. 8§ 548 is inapposite
and, at least with respect to 8§ 548(a)(2), can certainly be m sl eading.
In re Newman, 183 B.R 239, 245 & n.9 (Bankr. D. Kan. 1995). It may be,
as the district court noted, that “describing the [debtors’ contributions]

as ‘avoidable transfers’ rather than ‘fraudulent transfers’ may be nore
appropriate because it |lessens the [unwarranted] inference of culpability.”
152 B.R at 950. Fraudulent intent is not required to recover transfers
nmade within one year of the bankruptcy filing under § 548(a)(2). Conpare
11 U S.C 8§ 548(a)(1) (under which fraudulent intent is required to avoid
transfers). Section 8§ 548(a)(2) requires only “constructive fraud,” not
actual intent to defraud. “A transfer is constructively fraudulent if an
i nsol vent debtor transfers sone of its property for |less than reasonably
equi valent value.” |In re Newran, 183 B.R at 245 n.9. |n the present case

the trustee has not accused the debtors and the church of any i nproper
conduct,
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much | ess actual fraud. Wat is inportant, however, is not the nisleading
caption but that the trustee was not required to prove actual fraud in
order to recover the contributions under § 548(a)(2)(A). W next consider
the church’'s substantive statutory argunent.

In order to find a fraudulent transfer, or, nore accurately, an
avoi dabl e transfer, has occurred under 11 U . S.C. § 548(a)(2), the trustee
nmust prove by a preponderance of the evidence that (1) there was a transfer
of an interest of the debtor in property, (2) the transfer was nade within
one year before the date of the filing of the petition, (3) the debtor was
i nsolvent on the date the transfer was nade, and (4) the debtor received
| ess than a reasonabl e equi val ent val ue in exchange for the transfer. 152
B.R at 945 (citations omtted). In the present case the parties
stipulated that the first three elenents were satisfied, and the only issue
was whet her the debtors had received “reasonably equivalent value” “in
exchange for” their contributions to the church. [d. As noted above, the
district court concluded that the debtors’ contributions were gratuitous
transfers, id. at 948, and that religious or spiritual support did not
constitute “reasonably equivalent value.” 1d. at 949-50. The district
court al so concl uded that, even assunming the church services did constitute
“reasonably equival ent value,” in the present case the church’'s services
had not been provided “in exchange for” the debtors’ contributions because
the parties stipulated that the church services were avail abl e regardl ess
of whether or not they nmade any contributions. |1d.

On appeal the church argues the district court erroneously defined
“value” to include only tangible property and ignored how the debtors
val ued what they received fromthe church. The church argues that “val ue”
i ncl udes indirect econom c benefits and that the debtors received “val ue”
in the form of tax deductions for charitable contributions, church
nmenber shi p and spiritua
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counseling, and, nore concretely, access to church facilities because
contributions from the debtors and others helped pay for the church's
operati ng expenses. The church also argues that the district court erred
in concluding that the contributions were not nade “in exchange for” the
i ndi rect econonic benefits the debtors received in the form of church
services. The church argues a nexus exi sted between the contributions and
t hose benefits because the debtors nmade the contributions during the sane
time period they received the benefits.

Title 11 U S.C. 8§ 548(d)(2)(A) defines “value” as “property, or
satisfaction or securing of a present or antecedent debt of the debtor, but
does not include an unperforned promise to furnish support to the debtor
or the relative of the debtor.” 1In the present case it was undi sputed that
the church did not satisfy or secure a present or antecedent debt of the
debtors; the only issue was whether the debtors received sone sort of
“property” or “property right,” and therefore “value,” from the church.
The bankruptcy court decided that the debtors did not receive any econonic
benefit from the church services. 148 B.R at 893-94. The bankruptcy
court noted that although the debtors received substantial spiritual
confort fromthe church services, id. at 891 n.7, the church services did
not provide them nuch less their pre-petition estates, with any “tangi bl e
or recogni zabl e econom c benefit,” “narketabl e financial value or econonic
utility froma creditor’s point of view” [d. at 894. W agree that the
bankruptcy court over-enphasi zed the financial or econonic considerations
in defining “value” under 8§ 548. “[T]he requirenent of econonic benefit
to the debtor does not demand consideration that replaces the transferred
property with sonmething else tangible or leviable that can be sold to
satisfy the debtor’s creditor’'s clains.” 2 David G Epstein, Bankruptcy
§ 6-49, at 23 (1992).

Unli ke the bankruptcy court, however, the district court did not
define “value” only in terns of tangi ble property or narketable
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financial value. The district court correctly exam ned “all aspects of the
transaction and carefully neasure[d] the value of all benefits and burdens
to the debtor, direct or indirect,” including “indirect economc benefits.”
152 B. R at 945. The district court required only that the indirect
econom ¢ benefits be “fairly concrete.” Id., citing In re Mnnesota
Uility Contracting, Inc., 110 B.R 414, 420 (D. Mnn. 1990) (MJC) (bank

required corporation to grant bank a security interest in its assets to

extend additional line of credit to a second corporation owned by sane
sharehol ders; indirect economc benefit to first corporation could be
“reasonably equival ent value” as long as indirect econonic benefit was
“fairly concrete”; no evidence that first corporation received any indirect
econom c benefits). What “fairly concrete” neans is not clear. However,

the district court clearly did not define “property” in general, or
“indirect economc benefit” in particular, only in terns of |egal or
equitable rights or ownership interest. Conpare 148 B.R at 891

(bankruptcy court arguably limted “property” to legal or equitable rights
and things subject to ownership) with id. at 893-94 (value requires
transfer of economic benefit to debtor’'s estate); cf. In re Newman, 183

B.R at 247 (noting that tithing does not give debtors enforceabl e property
right, contract right or equitable right to attend or partake in services
of fered by church).

In any event, in the present case, whether the debtors received any
econom ¢ benefit from the church services is beside the point. Even
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assum ng that the debtors received “reasonably equivalent value,”* the
stipulated facts in the present case

“Finding that the church services had sone econonic benefit
and that the debtors nade the contributions in exchange for those
services would call into doubt treating those contributions as
deducti bl e charitable contributions. See Hernandez v. Comm Ssioner,
490 U. S. 680, 690-91 (1989) (charitable contributions are only
deductible if nade w thout adequate consideration; paynents nmade to
a religious organization in exchange for a benefit to the taxpayer,
even a “purely religious” benefit, do not qualify as charitable
contributions).

For purposes of analysis, we have also assuned that the
contributions and the church services were reasonably equival ent
and thus need not take up the constitutionally suspect and
difficult task of attenpting to value the church services.
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precluded any finding that the debtors nade their contributions “in
exchange for” the church services. 152 B.R at 949; 148 B.R at 893

Section 548 contenplates a quid pro quo. |In the present case the parties’
stipulations are inconsistent with a quid pro quo. The debtors stipul ated
that they nade the contributions out of a sense of religious obligation and
not in order to attend church (or receive a tax deduction). The parties
al so stipulated that the church services were available to all regardless
of whether any contributions were nmade. |In other words, the debtors’
contributions were purely voluntary and in no way linked to the
availability of church services. Simlarly, the church conducted worship
services and provided other services independent of the debtors

contributions. Under the stipulated facts, there was no quid pro quo, no
exchange of contributions for church services.?®

Because the debtors did not receive the church services “in exchange
for” their contributions, the contributions were avoi dabl e

°In fact, as one would expect, given the religious context,
t he absence of any nexus between tithing and the availability of
religious services is typical of the case lawin this area. See
e.9., In re Tessier, 190 B.R 396, 399 (Bankr. D. Mont. 1995)
(church woul d wel cone and fully accept debtors w thout or wthout
tithing); In re Newran, 183 B.R 239, 248 (Bankr. D. Kan. 1995)
(noting that debtors would have tithed in same amount even if
church reduced services and that church would have provided
services to debtors even if they had reduced their tithe or not
tithed at all); In re Lees, No. 94-10523-13, 1994 WESTLAW 871932,
at *2 (Bankr. D. Mont. 1994) (no indication that debtors could no
| onger attend or would | ose any privileges at church if reduced or
elimnated tithing); In re Packham 126 B.R 603, 608 (Bankr. D
U ah 1991) (only specul ation by debtors that the church would deny
thema tenple recormend if they failed to tithe). But cf. In re
Moses, 59 B.R 815, 818 (Bankr. N D. Ga. 1986) (contributions
required as condition of debtor’s enploynent by the church as a
deacon).
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transfers and were recoverable by the trustee under 11 U.S.C. § 548(a)(2).

FREE EXERCI SE OF RELI G ON

Havi ng concluded that the debtors’ contributions were avoidable
transfers and recoverabl e by the trustee under bankruptcy |aw, we turn now
to the church’s first amendnent argunents. The parties’ argunents on the
nerits are related and, to a certain degree, repetitive. Because we hold
that requiring the church to return the debtors’ contributions violates the
RFRA, we do not reach the nerits of the constitutional issues.

As noted above, even though the <church did not raise any
constitutional argunents in the bankruptcy court and raised themfor the
first tinme on appeal in the district court, the district court exercised
its discretion to consider the constitutional argunents on appeal. The
trustee argues that this is not the kind of extraordinary case that
warrants an exception to the general rule that a review ng court shoul d not
consi der issues raised for the first tinme on appeal. E.g.. United States
Trustee v. Harris, 960 F.2d 74, 78 (8th Cir. 1992). W hold that the
district court did not abuse its discretion in considering the

constitutional argunents raised by the church for the first tine on appeal
The constitutional argunents raised by the church for the first tinme on
appeal involved purely legal issues. No additional evidence or argunent
woul d have affected the outcome of the case. E.g.. Universal Title
| nsurance Co. v. United States, 942 F.2d 1311, 1314-15 (8th Cr. 1991).

STANDI NG
The trustee al so argues the church lacks standing to raise the free

exercise rights of the debtors, who were not parties in the adversary
proceedi ng i n bankruptcy court or on appeal in the
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district court (or on appeal in this court). W hold that the church has
standing to raise the free exercise rights of the debtors. See In re
Newnran, 183 B.R at 249. This issue involves the concept of third-party
st andi ng. Standing is a jurisdictional prerequisite, and in general
parties nust raise their own legal rights. However, a litigant can raise
the free exercise rights of a third party if the third party cannot
effectively assert those rights. MGowan v. Maryland, 366 U. S. 420, 430
(1961) (departnent store challenging Sunday closing |aw could not raise

free exercise rights of patrons). W agree with the district court that
the debtors could not have effectively asserted their free exercise rights.
The trustee, representing the debtors’ estates, and the church were the
parties in this adversary proceedi ng; the debtors were not. As noted by
the district court, there was no indication that the debtors were able to
assert their free exercise rights in another forum In addition, the
interests of the church and the debtors, who are nenbers of the church,
were sufficiently simlar so that the church would be an effective
representative of the debtors’ free exercise rights.

RETROACTI VE APPLI CATI ON OF RFRA

Al though the RFRA was enacted after the district court’s decision
the RFRA provides that it “applies to all Federal and State | aw, and the
i mpl enentation of that |aw, whether statutory or otherw se, and whether
adopted before or after Novenber 16, 1993.” RFRA § 6(a), 42 US.C §
2000bb-3(a). The RFRA defines the term*“governnent” broadly to include “a
branch, departnent, agency, instrunentality, and official (or other person
acting under color of law) of the United States, a State, or a subdivision
of a State.” |d. 8§ 5(1), 42 U S.C. § 2000bb-2(1). The bankruptcy code is
federal law, the federal courts are a branch of the United States, and our
decision in the present case would involve the inplenentation of federa
bankruptcy law. W and other circuits have held that the RFRA applies
retroactively in other contexts.
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E.g.. Hanmilton v. Schriro, 74 F.3d 1545, 1549 (8th G r. 1996); Holternan
v. Helling, 70 F.3d 1276 (8th G r. 1995) (table); Brown-El v. Harris, 26
F.3d 68, 69 (8th Cir. 1994); see also Flores v. City of Boerne, 73 F.3d
1352, 1355 (5th Gr. 1996) (city historic preservation ordinance); Droz v.
Commi ssioner, 48 F.3d 1120 (9th G r. 1995) (Social Security taxes), cert.
denied, 116 S. C. 698 (1996). Bankruptcy courts in other jurisdictions
have applied the RFRA retroactively. See, e.qg.. In re Tessier, 190 B.R
396, 403 (Bankr. D. Mont. 1995) (applying RFRA to protect tithing, but
hol ding RFRA is unconstitutional); In re Newran, 183 B.R at 251 (hol ding
RFRA does not protect tithing).

RFRA

On the nmerits the church argues that requiring the return of these
contributions unfairly discrimnates against religion in general and, nore
specifically, against religions (and the nenbers of those religions) that
believe in tithing. The church argues that exenpting a personal residence
or tools of a trade or household goods, see 11 U S. C. § 522(d), but not
religious contributions discrinnates against religion. The church also
argues that requiring the return of contributions discrinnates agai nst
religions on the basis of the way in which they are supported. Sone
religions, like the church, enphasize tithing; others rely upon persona
services, contributions fromthe public, fees for services, donations, or
nenber ship dues. The church al so argues that, even anong those religions
that rely upon donations, religions |ike the church that encourage tithing
at the traditional level of 10% are much nore attractive to a trustee
| ooking for potential assets than other religions. Brief for Appellant at
13 (table listing average % of household incone donated to charity by
denonmination as 1.3 to 3.8% nuch less than 10%.

For the reasons discussed below, we hold that the recovery of the
contributions substantially burdens the debtors’ free exercise
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of their religion and is not in furtherance of a conpelling governnental
interest and therefore violates the RFRA. In light of this holding and
because the RFRA is nore protective of the right of free exercise than
Smith, see, e.qg., Flores v. Gty of Boerne, 73 F.3d at 1361 (describing
RFRA as “a substantive expansion of First Anendnent doctrine” and in effect

“an assignnent by Congress of a higher value to free-exercise-secured
freedons than the value assigned by the courts-- that is, strict scrutiny
versus a formof internediate scrutiny”), we need not consider whether the
recovery of the contributions violates Smth. The parties did not raise
the question of the constitutionality of the RFRA, and we do not consi der
the constitutionality of the RFRA. See id. at 1356-64 (hol ding Congress
has authority under 8 5 of fourteenth amendnent to enact RFRA and RFRA does
not usurp judiciary's power to interpret the Constitution). This circuit
has applied the RFRA in other cases wthout questioning its
constitutionality and thus has at least inplicitly held that the RFRA is
constitutional. But cf. Hamilton v. Schriro, 74 F.3d at 1557 (McMIIlian

J., dissenting) (arguing that the RFRA is unconstitutional because Congress

does not have power under 8 5 of the fourteenth anendnent to enact RFRA);
Tessier, 190 B.R at 405-07 (holding RFRA is inconsistent with Smth and
vi ol ates the separation of powers doctrine).

In Smith the Suprene Court held that the first anendnent’s free
exerci se clause does not bar application of a facially neutral |aw of
general application to religiously notivated conduct. 494 U S. at 881.
In Smth two nmenbers of the Native Anerican Church clained that the state
unfairly deni ed them unenpl oynent conpensati on because their religious use
of peyote was determned to be msconduct. The Court held that the free
exerci se clause did not bar the state from prohibiting sacranental peyote
use and therefore denying unenploynent benefits to Native Americans
di scharged for using peyote. 1d. at 890. The Court expressly rejected the
application of the conpelling governnmental interest and | east restrictive
neans test set forth in cases |ike Sherbert
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v. Verner, 374 U S. 398 (1963), as unworkable and unnecessary in free
exercise analysis. 494 U S at 885, 886-90. Justice Scalia explained that
whereas application of the conpelling governnental interest test in fields
such as equal protection or free speech produces constitutional norms, in
the free exercise context it produces a “constitutional anomaly,” that is,
a private right to ignore generally applicable laws. |d. at 886 (footnote
omtted). Justice Scalia enphasized that “‘[i]t is not within the judicial
ken to question the centrality of particular beliefs or practices to a
faith, or the validity of particular litigants' interpretations of those
creeds.”” |d. at 887, citing Hernandez v. Conmi ssioner, 490 U. S. at 699.
Justice Scalia cautioned that “courts nust not presune to deternine the

place of a particular belief in a religion or the plausibility of a
religious claim” 494 U S. at 887.

Concerned that Snmith did not adequately protect free exercise rights,
in 1993 Congress passed the RFRA expressly in response to Smith. Congress
intended “to restore the conpelling [governnental] interest test” as set
forth in Sherbert v. Verner and Wsconsin v. Yoder, 406 U S. 205 (1972),
“to guarantee its application in all cases where free exercise of religion

is substantially burdened” and “to provide a claimor defense to persons

whose religious exercise is substantially burdened by governnment,” 42
U S. C § 2000bb(b)(1), (2), “even if the burden results froma rule of
general applicability.” 1d. & 2000bb-1(a).

The threshold inquiry under the RFRA is whether the governnental
action in question “substantially burdens” a person’s religious practice.
This is a question of |aw which we review de novo. Hamilton v. Schriro,
74 F.3d at 1552. The individual has the burden of establishing the
exi stence of substantial burden. 42 U.S.C. § 2000bb-1(a). “[ T] he
governnental action nust burden a religious belief rather than a phil osophy

or a way of life. [T]he burdened belief nmust be sincerely held by the
[ person].” Werner v.
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MCotter, 49 F.3d 1476, 1480 n.1 (10th Cir.) (citing Wsconsin v. Yoder
406 U. S. at 215-19), cert. denied, 115 S. . 2625 (1995). In order to be
considered a “substantial” bur den, the governnental action nust

“significantly inhibit or constrain conduct or expression that nanifests
sonme central tenet of a [person’s] individual [religious] beliefs; nust
nmeani ngfully curtail a [person’s] ability to express adherence to his or
her faith; or nmust deny a [person] reasonable opportunities to engage in
those activities that are fundanental to a [person’s] religion.” Wrner
v. MCotter, 49 F.3d at 1480. Assum ng for purposes of analysis that

courts can constitutionally determ ne the paraneters of religious belief,
what beliefs are inportant or fundanental, and whether a particular
practice is of only minimal religious significance, defining substantial
burden broadly to include religiously notivated as well as religiously
conpelled conduct is consistent with the RFRA's purpose to restore
pre-Smith free exercise case law. See Sasnett v. Sullivan, 908 F. Supp
1429, 1440-45 (WD. Ws. 1995) (extensive discussion of “substantial
burden” requirenent).

For purposes of analysis, we can assune that the recovery of these
contributions would substantially burden the debtors’ free exercise of
religion. Even though the church encourages but does not conpel tithing,
the debtors consider tithing to be an inportant expression of their
sincerely held religious beliefs. In other words, in the present case
tithing is religiously notivated, but not religiously conpelled, practice.
Permitting the governnent to recover these contributions would effectively
prevent the debtors from tithing, at least for the year imediately
preceding the filing of the bankruptcy petitions. W do not think it is
rel evant that the debtors can continue to tithe or that there are other
ways in which the debtors can express their religious beliefs that are not
affected by the governnental action. It is sufficient that the
gover nnent al action in question nmeani ngfully curtails, al bei t
retroactively, a religious practice of nore than mninm
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significance in a way that is not nerely incidental. Cf. In re Tessier
190 B.R at 403-04 (debtors testified that even though church would not
sanction them for failing to tithe, their faithful exercise of their

religion is “contingent” upon their continuing to tithe; holding that not
all owing debtors to tithe under Chapter 13 plan substantially burdens free
exercise right; however, noting that Chapter 7 trustee nay attack religious
giving by bringing a fraudulent transfer action against the religious
institution under 11 U. S.C. 8§ 548(a), as was done in the present case, or
by di smissing the Chapter 7 case for substantial abuse under 11 U. S.C. 8§
707(b)). But cf. Inre Newran, 183 B.R at 251 (recovery of tithes already
paid does not substantially burden free exercise because it does not

prevent debtors from continuing to tithe; no evidence that 11 U S.C
8 548(a)(2) prevented debtors, or any other nenber of church, from
fulfilling their personally-held religious obligation to tithe at any
time).

The next question is whether there is a conpelling governnental
i nterest. Once the individual has shown that the governnental action
substantially burdens his or her free exercise right, the governnent nust
denonstrate that the substantial burden is in furtherance of a conpelling
governnental interest and is the least restrictive neans of furthering that
conpel l ing governnental interest. 42 U S.C 8§ 2000bb-1(a), (b). These are
guestions of |law which we review de novo. Hamilton v. Schriro, 74 F.3d at

1552. The RFRA does not define “conpelling governnental interest.”
Conpel ling governnmental interests have been described in a post-Smith

establishment clause case as “interests of the highest order.” Church of
the Lukuni Babalu Aye, Inc. v. Gty of H aleah, 113 S. C. 2217, 2233
(1993). However, pre-Smith case law is instructive. For exanpl e,

Hernandez v. Conmissioner, 490 U. S. at 699, held that the governnental has

a conpelling interest in maintaining the tax system United States v. lLee,
455 U. S. 252, 258-59 (1982), held that the governnent has a conpelling
interest in enforcing participation in the social security system Case

| aw
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has recogni zed a conpel ling governnental interest in maintaining nationa
security and public safety, Gllette v. United States, 401 U S. 437 (1971);
Prince v. Massachusetts, 321 U S. 158, 165 (1944). Wsconsin v. Yoder, 406
U S at 213, held that the governnent has a conpelling interest in

provi di ng public education. However, in Sherbert v. Verner, 374 U S. at

406, the Court found no conpelling governnental interest in preventing
fraud in the unenpl oyment conpensation system Cases applying the RFRA
have held that the governnment has a conpelling interest in enforcing
participation in the social security system Doz v. Conmi ssioner, 48 F.3d

at 1122-23, and in naintaining safety and security in prisons, Hanmlton v.
Schriro, 74 F.3d at 1554, and schools, Cheenma v. Thonpson, 67 F.3d 883, 885
(9th Gr. 1995 (ban on wearing of cerenonial knives on canpus), as well

as in providing public education, Fleischfresser v. Directors of Schoo
District 200, 15 F.3d 680, 690 (7th G r. 1994) (reading skills program
described as anti-Christian).

In the present case the question is whether the bankruptcy code in
general and 8 548(a)(2)(A) in particular constitute a conpelling
governnental interest. The trustee argues the bankruptcy code in general,
and 8 548(a)(2)(A) in particular, furthers the conpelling governnenta
interests in allowing debtors to get a fresh start while at the sane tine
protecting the interests of creditors by maxim zing the debtor’'s estate.
The bankruptcy cases deci ded under the RFRA are split. In ln re Newmn

183 B.R at 252, a case which, like the present case, involved an adversary
proceedi ng brought by the Chapter 7 trustee to recover as fraudul ent
transfers under 11 U S.C. 8§ 548(a)(2) suns that the debtors had contri buted
to their church, the bankruptcy court concluded that 8§ 548(a), and the
Bankruptcy Code as a whol e, served a conpelling governnmental interest. The
Newran court specifically noted the inportant policies of allow ng debtors
to get a fresh start, treating creditors as fairly as possible, and the
admi ni stration of the bankruptcy system as well as the
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hi storical inportance of recovery of fraudulent transfers to bankruptcy
| aw. | d. Cf. In re Navarro, 83 B.R 348, 353 (Bankr. E.D. Pa. 1988)
(pre-RFRA; admi nistration of bankruptcy systemand protection of legitinate

interests of creditors are conpelling governnental interests). The Newman
court also found that 11 U S.C. 8§ 548(a)(2) was the least restrictive neans
of furthering the conpelling governnental interest. 183 B.R at 252.

In conparison, the bankruptcy court in In re Tessier, 190 B.R at

405, found no conpelling governnental interest. However, |In re Tessier

arguably interpreted the conpelling governnental interest requirenent nore
narromly than In re Newran to include in the free exercise context “only

those interests pertaining to survival of the republic or the physical
safety of its citizens.” | d. In re Tessier is procedurally

di sti ngui shable from the present case because it involved a Chapter 13
trustee’'s objection to the debtors’ reorgani zation plan. Nonetheless, it
is substantively sinmlar to the present case because the trustee objected
to the debtors’ charitable contribution of $100 per nonth to their church

in other words, a tithe. The Tessier court acknow edged that “the
governnent clearly has interests in . . . providing the debtor with a fresh
start, efficiently adm nistering bankruptcy cases, [and] protecting the
interests of creditors,” but concluded that such interests fell “short of
direct national security and public safety concerns.” 1d. The Tessier
court concluded that these interests, although “rational, and even
inmportant,” were “not sufficiently grave to deserve the ‘conpelling’ |abel

when bal anced agai nst a parishioner’'s free exercise of religion.” |d.

citing Sherbert v. Verner, 374 U S. at 406 (the key conpel | i ng governnment a

i nterest case which rejected the governnent’s claimthat preventing fraud
i n unenpl oynent conpensation was a conpel ling governnmental interest). The
Tessier court then held that the RFRA was unconstitutional, and thus had
no effect on the bankruptcy code, because its restoration of the
substantial burden/ conpelling governmental interest test was inconsistent
with Smth's “valid and neutral |aw of genera
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applicability” test for free exercise clains and viol ated the separation
of powers doctrine. 190 B.R at 405-07.

We agree with In re Tessier that the interests advanced by the

bankruptcy systemare not conpelling under the RFRA. Al though we woul d not
necessarily interpret conpelling governmental interests as narrowWy as the
Tessier court did, we agree that bankruptcy is not conparable to nationa

security or public safety. W also agree that allow ng debtors to get a
fresh start or protecting the interests of creditors is not conparable to
the collection of revenue through the tax systemor the fiscal integrity
of the social security system which have been recogni zed as conpelling
governnental interests in the face of a religious exercise claim See,
e.0., Droz v. Conmi ssioner, 48 F.3d at 1122-24. Nbreover, we cannot see

how the recognition of what is in effect a free exercise exception to the
avoi dance of fraudulent transfers can undermine the integrity of the
bankruptcy systemas a whole; its effect will necessarily be limted to the
debtor’s creditors, who will as a result have fewer assets available to
apply to the outstanding liabilities, and not all creditors or even al
debt ors. This is not to say that the recognition of a free exercise
exception wunder these circunstances nmmy not have adverse econonic
consequences for both creditors and debtors; for exanple, creditors nmay be
nore cautious in doing business with those who tithe or nmake contributions
to religious organizations.

Because we hold that allowi ng debtors a fresh start and protecting
the interests of creditors are not conpelling governnental interests under
the RFRA, we need not reach the question of whether the governnental action
is the least restrictive nmeans of furthering the conpelling governnental
i nterest.

In sum we hold that because the substantial burden on the debtors
free exercise of religion is not furthered by a conpelling
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governnental interest, the RFRA provides a defense against the order of the
district court pernmitting the trustee to avoid the debtors’ contributions
to the church under 11 U . S.C. § 548(a)(2)(A). The trustee is not entitled
to recover $13,450 fromthe church.

Accordingly, the order of the district court is reversed.
BOGUE, Senior District Judge, dissenting.

Wiile | agree with the majority's holding that the debtors did not
recei ve reasonably equival ent val ue in exchange for the debtor's financia

contributions to the church, | cannot agree with the decision on the nerits
under RFRA!, and therefore respectfully dissent.

I understand that the constitutionality of RFRA is not before
us as this case is currently postured. That notw t hstandi ng, |
feel conpelled to note the unusual specter of enploying the
anal ytical framework of RFRA, where the author of the majority
opinion has indicated his belief that RFRA is unconstitutional
Ham lton v. Schriro, 74 F.3d 1545, 1557 (8th Cr. 1996) (MM IIi an,
J., dissenting). Having reviewed and studied the author's thorough
opinion in Hamlton, | aminclined to agree with his position.
Further, cases relied on by the nmgjority, regardless of the
resolution on sone issues, have ultimately found RFRA to be
unconstitutional. 1n Re Tessier, 190 B.R 396, 406-07 (Bankr. D,
Mont. 1995). The constitutionality issue is particularly relevant
in that enployi ng RFRA, as opposed to the anal ysis under Enpl oynent
Division v. Smth, 494 U S 872 (1990), "caused" the reversal in
the current case, at least as | understand the Smth case. Put
anot her way, "but for the passage of RFRA, the [church] coul d not
have succeeded on [its] free exercise challenge to [11 U. S.C
8§ 5489(a)(2)]." Hamlton, 74 F.3d at 1561 (acknow edgi ng that pre-
RFRA standards were nmuch | ess onerous as far as the governnent was
concer ned).

G ven the statute's dubious constitutionality, | believe we
shoul d have requested supplenentary briefing and hearing, along
wth certification to t he Att or ney CGeneral , on t he

constitutionality of RFRA
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The first step in RFRA analysis requires the plaintiff to establish
that the chall enged governnent action "substantially burdens" their free
exercise of religion. |If there is no substantial burden, the inquiry ends
and the challenger's petition nust fail. 1n re Newmn, 183 B.R 239, 251
(Bankr. D. Kan. 1995) ("If there is no substantial burden, RFRA does not
apply."). Courts have articulated various standards required to nmake a

showi ng of substantial burden

| agree with the majority that RFRA does not conpel the church to
show that tithing is "required" by the church in order to prove a
subst antial burden. It is enough if the allegedly inpinged conduct is
notivated by a sincerely held religious belief. Sasnett v. Sullivan, 908

F. Supp. 1429, 1444 (rejecting a "religiously mandated" test in favor of
a "religiously notivated" test for purposes of deternining substantial
burden).? That being said, it is inportant that the substantial burden
step in the RFRA analysis is not reduced to a perfunctory determn nation or
foregone conclusion. A searching inquiry is required to "protect[] the
governnent from having to justify its regulations under a conpelling
interest standard if the burden on the asserted practice is incidental or
de mnims." |d.

As stated by the mmjority, the governnental action rnust
"significantly inhibit or constrain conduct or expression that nanifests
sonme central tenet of a [person's] individual [religious] beliefs; nust
nmeani ngfully curtail a [person's] ability to express adherence to his or
her faith; or nmust deny a [person] reasonabl e opportunities to engage in
those activities that are fundanental to a [person's] religion." Slip op
at 21. Although it is undisputed

2l also share the majority's concern as to whether courts can
constitutionally determne "the paraneters of religious belief,
what beliefs are inportant or fundamental, and whether a particul ar
practice is of only mnimal religious significance ... ." Sip op.
at 21.
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that the debtors sincerely believe in tithing and that tithing is centra
tothe religion they practice, | would conclude that the trustee's action
of recovering nonies tithed during the year the debtors were insol vent does
not substantially burden the free exercise of their religion

In coming to this conclusion, | note that the act of tithing by the
debtors in the year preceding their filing for Chapter 7 protection was in
fact executed, i.e., regardless of the eventual outcone, they were given
the opportunity to practice their religion as they chose during the year
they were insolvent. There was no "constraint of conduct or expression”

respecting a central tenet of their belief, nor a curtailnment of their

ability to "express adherence" to their faith, nor were they denied
reasonabl e opportunities to "engage in those activities" that were

fundanental to their religion. They engaged in the conduct and activity
of tithing and fully expressed adherence in their sincere belief in tithing
to the church. Unfortunately, the debtors were insolvent during the year
precedi ng February 1992 when they filed a joint Chapter 7 bankruptcy
petition. As such the trustee properly sought to recover that for which
the debtors did not receive reasonably equival ent value in exchange for
their contributions to the church

The trustee's act of recovering the tithes fromthe church under 11
US C 8§ 548 (a)(2) does not change the fact that the debtors did all they
could in the way of expressing and practicing their religious beliefs. |
agree with the court in In Re Newran, which reasoned:

there is no evidence that section 548(a) prevents the
debtors or any other church nenber fromtithing. |ndeed,
the present record certainly does not suggest that
section 548 prevented these debtors from tithing.
Equal ly inportant, the church has no records which m ght
show that other menbers did not tithe because of section
548 since no one ever checks to see if nenbers actually
do tithe. The funds the trustee seeks to recover have
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already been tithed to the defendant. The debtors, in

all likelihood, continue to tithe to the defendant. The
debtors fulfilled their religious obligation by tithing
in the vear prior to their bankruptcy filing. The

statute, by its own operation, does nothing to prevent
the debtors' fulfillnment of their personally held
religious obligation to tithe and, therefore, does not
pl ace a "substantial burden" on the debtors' practice of
their religion.

In Re Newran, 183 B.R at 251 (enphasis added).?

Further evidence of the lack of substantial burden is the
uncontroverted fact that tithing is not required to fully participate in
church services. As noted by the mpjority, the parties have stipul ated
that church services were available to all persons regardl ess of whether
any contributions were nade. The fact that the debtors' purely voluntary
tithes were ordered retroactively recovered by the trustee does not change
the fact that the debtors can attend church services, participate in church
prograns, and worship and believe as they choose. They can continue to
tithe as has been their custom assuning no additiona

't cannot be denied that the work of religious organizations
may be nore inportant now than ever before. Contri buti ng,
financially or otherwse, to further the mssion of a religious
organi zation is a laudatory practice. That being said, religious
contri butions cannot be considered beyond reproach or regulation in
all circunstances. United States v. Lee, 455 U S. 252, 261; 102
S. . 1051, 1057; 71 L. Ed. 2d 127 (1982) ("... every person
cannot be shielded fromall burdens incident to exercising every
aspect of the right to practice religious beliefs. Wen followers
of a particular sect enter into conmercial activity as a matter of
choice, the limts they accept on their own conduct as a matter of
conscience and faith are not to be superinposed on the statutory
schemes which are binding on others in that activity."). The
debtors shoul d be commended for their commtnent to contributing to
the church. There is no dishonor in the fact that the tithes they
of fered during insolvency ought to be recovered by the trustee.
The reality is that the tithed noney should be part of the estate
avail able to creditors, who in good faith, advanced noney, goods or
services to the debtors upon the condition of repaynent.

-31-



bankruptcy filings. Gven these facts, | cannot conclude the debtor's free
exercise of religion was substantially burdened.

In nmy view, the church's failure to denonstrate a substantial burden
woul d end the inquiry and would require affirmance. Yet even if section
548 worked a substantial burden on the debtors' religious practice, | would
conclude that the statute serves a conpelling governnental interest and is
the least restrictive neans of achieving said interest.

Al though stated in dicta, | agree with the district court's view that
t he bankruptcy code and § 548(a)(2)(A) furthers the conpelling governnenta
interest in allow ng debtors to get a fresh start while at the sane tine
protecting the interests of creditors by maxim zing the debtor's estate.
In re Young, 152 B.R 939, 954 (Bankr. D. Mnn 1993); accord In re Newnran,
183 B.R at 252 ("Section 548(a), and the Bankruptcy Code as a whol e, serve
a conpelling governnental interest.); In Re Navarro, 83 B.R 348, 353
(Bankr. E.D.Pa. 1988)(the "adnministration of the bankruptcy system and

protection of the legitimate interests of creditors" serves a conpelling
governnental interest).

It can be fairly said that our nation's econony depends extensively
on the availability of credit to individuals and busi nesses. Bankruptcy
is an extraordinary renedy for insolvent debtors and oftenti nes harsh on
creditors. One of the creditor's few protections are recovery statutes
i ke section 548, which as of today includes a free exercise exception for
religious giving in the year preceding filing for bankruptcy.

The majority may be correct when it adnoni shes that today's decision
may not, by itself, undernine the integrity of the bankruptcy systemas a
whole. But | share the majority's apprehension that credit transactions
i nvol ving persons with views simlar to the current debtors may herei nafter
i nvol ve a nore
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probing and delicate inquiry. G ven today's holding, are cautious
pot enti al creditors (including governnent or governnent-sponsored
creditors) now expected to question applicants in depth regarding the
hi ghly personal activity of religious giving? And what if said application
is denied on the grounds that the applicant's religious giving makes
extending credit an unwarranted risk? Pragmatic issues aside, it is enough
that all of society has a conpelling interest in maintaining the bal ance
bet ween debtors and creditors in its current state.

Finally, | would find that section 548(a)(2) is the least restrictive
neans of furthering the above-articulated conpelling interest. Like the
present action, In re Newran al so involved a trustee's attenpted recovery
of tithed funds under 11 U S.C. 8§ 548(a)(2). In finding that section
548(a) (2) passes the least restrictive neans test, the court noted:

The portion of the statute at issue in this case only
allows for recovery those transfers of the debtor's
property which occurred within one vyear of the
bankruptcy filing, occurred while the debtor was
i nsolvent, and that were not given in exchange for
reasonably equivalent value. Cdearly, the statute was
drawn in such a way as to balance the ability of the
debtor to dispose of property with the need to protect
unsecured creditors. For exanple, if in this case the
debtors had not been insolvent on the dates that the
transfers to the defendant took place, then the
transfers would not be recoverable. Only when all of
the requirenents of 8§ 548(a)(2) are net is the trustee
able to recover the transfer.

In re Newman, 83 B.R at 252.

The statute contains four specific elenents, all of which are
satisfied by the trustee in this case. The statute is narrowy tailored,
and the trustee closely followed the proper procedures set forth in the
Bankruptcy Code for avoiding and recovering the donations, and took no
action agai nst these debtors which woul d not
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be taken agai nst any other transferee in the sanme factual situation
In conclusion, | would hold that the trustee has satisfied the

requirenments of RFRA  and would affirm the district court.

A true copy.
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CLERK, U.S. COURT OF APPEALS, EIGHTH ClI RCU T.
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