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HANSEN, Circuit Judge.

Harold W C arke, Warden of the Nebraska Penal & Correctional
Conmpl ex, and Donal d Stenberg, Nebraska's Attorney CGeneral (collectively
"the respondents"), appeal the district court's dismssal wthout prejudice
of Robert E. WIllians's second petition for a wit of habeas corpus. W
dism ss for lack of jurisdiction.

To put the discussion into context, we briefly review the procedural
history of this case. WIlians is a Nebraska death row i nmate, who was
convicted in 1978 on two counts of first degree nurder and one count of
first degree sexual assault. WIIians received a sentence of death on each
nmur der count and a sentence of



i mprisonnent not to exceed 25 years for the first degree sexual assault
conviction. The Suprene Court of Nebraska affirned WIllians's convictions
and sent ences. See State v. Wllianms, 287 N.W2d 18 (Neb. 1979), cert.
denied, 449 U. S. 891 (1980). WIlians tw ce sought state postconviction
relief, and relief was ultinmately twice denied. See State v. WIllians, 352
N. W2d 538 (Neb. 1984); State v. Wllianms, 396 N.W2d 114 (Neb. 1986).

In 1987, Wllians filed his first federal petition for a wit of
habeas corpus pursuant to 28 U S.C. 8§ 2254. The district court granted
habeas corpus relief with regard to one death sentence and denied relief
on the other. See Wllians v. darke, 823 F. Supp. 1486 (D. Neb. 1993)
(subsequent history omtted). WIIlians appeal ed the denial of relief on
the remai ning death sentence, and we affirned. See Wllians v. d arke, 40
F.3d 1529 (8th Cir. 1994), cert. denied, 115 S. C. 1397 (1995).

On March 22, 1995, the date of his schedul ed execution, WIIianms
filed a second federal habeas petition, alleging new evidence of juror
m sconduct . Before any action was taken on the petition, however, the
Supreme Court of Nebraska granted WIlians a stay of execution to allow an
evidentiary hearing in his third state postconviction relief action,
alleging the sane claim WIllians then filed a notion to dismiss this
second federal habeas corpus petition without prejudice, in light of the
state court proceedings. The respondents requested an enl argenent of tine
in which to respond to the notion to disniss, which the district court
deni ed.

The district court sustained Wllians's notion to dismss wthout
prejudice, construing it as a Federal Rule of G vil Procedure 41(a)(1)
voluntary notice of dismssal. The respondents filed a notion requesting
reconsi deration of the order of disnissal, which has not been rul ed upon.
Wllians then filed a



properly cast Rule 41(a)(1) notice of dismssal. The sane day, the
respondents filed a notice of appeal

We nust first determine the scope of our jurisdiction. WIlians
argues that this court lacks jurisdiction to entertain the respondents'
appeal , because a notion to reconsider is still pending before the district
court and because a voluntary dismssal prior to responsive pleading exists
as a matter of right and is not appeal abl e.

Federal Rule of CGCivil Procedure 41(a)(1l) allows a plaintiff to
dism ss an action without order of the court by filing a notice of
dism ssal at any tine before the adverse party serves an answer or a notion
for summary judgnent. Rule 41(a)(1) voluntary dismissal is wthout
prejudice unless the plaintiff has previously dismssed an action including
the sane claimin any other court. |In ordinary civil cases, a notice of
dism ssal that conplies with the rule operates as a matter of right upon
notice to the court, and pernmission of the court is not required.
Saf equard Business Sys., Inc. v. Hoeffel, 907 F.2d 861, 863 (8th Cir
1990). In this case, Wllians's first notion to dismss sought perm ssion

of the court, but the district court construed it as a notice of voluntary
dismssal, and Wllians later filed a properly cast Rule 41(a)(1) notice
of voluntary dism ssal

On appeal, "we consider only whether an answer or a notion for
sumary judgnment was filed before the notice of voluntary disnissal." |[d.
No answer or notion for summary judgrment had been filed in this case prior
to the voluntary dismssal, and the respondents do not contend ot herw se.
I nstead, the respondents contend that it is inappropriate even to apply
Rule 41(a)(1) in the habeas context and that the district court abused its
di scretion by dismssing WIlians's second habeas petition w thout allow ng
t hem an opportunity to denonstrate an abuse of the wit.



We acknowl edge that the rules of civil procedure apply to habeas
corpus petitions only "when appropriate" and "to the extent that they are
not inconsistent with" the rul es governi ng habeas corpus cases. Rule 11
Rul es Governing Section 2254 Proceedings in the United States District
Courts. The respondents caution that if Rule 41(a)(1) applies in the
habeas context, death row inmates could use it as a stalling tactic to
avoid a schedul ed execution. This fear, however, is not borne out in the
present case. WIllians voluntarily disnissed pursuant to Rule 41(a)(1)
before an answer or a notion for summary judgnent had been filed in order
to pursue state court renedies that becane available only after he had
filed his federal habeas petition. The voluntary disnissal was not used
as a stalling tactic in this case because avail abl e state renedi es nust be
exhausted before a wit of habeas corpus may be granted. 28 U.S.C
§ 2254(b). See also Rose v. Lundy, 455 U S 509, 515-16 (1982). Ve
conclude that in this particular context, a Rule 41(a)(1l) voluntary

dismissal is both appropriate and consistent with the rules governing
habeas corpus cases.

"The effect of a voluntary disnissal wthout prejudice pursuant to
Rule 41(a) "is to render the proceedings a nullity and | eave the parties

as if the action had never been brought.'" Snith v. Dowden, 47 F.3d 940,
943 (8th Gr. 1995) (quoting In re Piper Aircraft Distrib. Sys. Antitrust
Litig., 551 F.2d 213, 219 (8th Cr. 1977)). Because we conclude that Rule

41(a)(1) applies in this context and that no answer or summary judgment
notion had been filed prior to the notice of voluntary dismssal, this case
isanullity. Absent a final appeal able order to support our jurisdiction
we can proceed no further

Accordingly, we disniss this appeal for lack of jurisdiction
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