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Before MAG LL, FLOYD R G BSON, and HENLEY, Circuit Judges.

MAG LL, G rcuit Judge.

St ephen H Peters brought a conversion action in Mssouri state court
against Union Pacific Railroad for its refusal to return his |oconotive
engi neer certificate. Union Pacific Railroad successfully notioned to
renove the action to federal court and to dism ss.

Peters now appeals the district court's! denial of remand to state
court and subsequent dism ssal of his state conversion action. He argues
that his notion for remand was proper because his conversion claimrelied
solely on Arkansas |aw and therefore fell outside the jurisdiction of the
federal courts. He also
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argues that dismssal was inproper because federal |aw did not preenpt his
state claim Because the Federal Railroad Safety Act preenpts Peters'
cl ai m and because Peters failed to exhaust adm nistrative renedi es, we
af firm

Union Pacific Railroad Conpany (Union Pacific) enployed Stephen H
Peters as a |oconotive engineer from 1991 until the end of 1992. As
required by the Federal Railroad Safety Act (FRSA), Union Pacific issued
Peters a | oconotive engineer certificate which permitted himto operate a
train | oconotive on the general railway system 45 U S C S 8§ 431(i) (1992
& Supp. 1995).

On Novenber 30, 1992, Peters violated several |oconpotive operating
regulations. Union Pacific deternined, after a hearing, that Peters had
operated a | oconotive above the naxi num al | owed speed, failed to sound the
whistle at railroad crossing grades, and m ssed a required inspection. As
a result of these findings, Union Pacific sanctioned Peters on Decenber 14,
1992. Consistent with Federal Railroad Administration regulations, Union
Paci fi c suspended Peters' certificate for one nonth. It also discharged
Peters fromfurther enploynent based on conpany operating rules.

The Brot herhood of Loconotive Engi neers chall enged Peters' dism ssa
by filing an appeal under the collective bargai ni ng agreenent. After
protracted discussions, the parties reached a settlenent under which Peters
"woul d be reinstated to service on a |leniency basis without pay for tine
lost and this claim (under the collective bargaining agreenent) wthdrawn."
Thus, approxinmately six nonths after dismissing Peters, Union Pacific
allowed himto return to work and rei ssued his engineer certificate.

Peters filed suit against Union Pacific in Mssouri state court on
January 19, 1994, claimng that Union Pacific had



converted his engineer certificate in violation of Arkansas |law. Peters
had requested the return of his certificate at the end of his one-nobnth
suspensi on period, but Union Pacific refused. I nstead, Union Pacific
waited until it reached a settlenent with his union five nonths later. As
a result, Peters clains he |lost $45,000 in wages because Union Pacific
denied himthe opportunity to work as an engi neer for another railroad.

Based on the federal question presented, nanely whether Peters had
a property right to an engineer certificate under the FRSA, Union Pacific
renoved the matter to federal court. Peters filed a notion to remand on
the grounds that his action rested solely on the conversion of his persona
property under state law. Any application of federal |aw, he argued, was
collateral to his state tort claim The court denied Peters' notion to
remand.

Union Pacific then noved to dismss, asserting that because the state
| aw cl ai mwas preenpted by the Federal Railroad Safety Act, 45 U S.C. S. 88
421-447 (1992 & Supp. 1995), and the Railway Labor Act (RLA), 45 U S.C S.
88 151-163 (1992 & Supp. 1995), the court |lacked subject matter
jurisdiction over the state conversion claim

The court agreed and disnissed Peters' claimunder Federal Rule of
Civil Procedure 12(b)(1), holding that it was preenpted because it fell
within the scope of the adninistrative renedies provided in FRSA and RLA
It noted that while Peters characterizes his claimas one of comon | aw
conversion of his engineer certificate, in reality he sought
recertification, which is specifically addressed by FRSA regul ati ons. Any
right Peters had to possess the certificate derived wholly from federal
law. Peters appeals the district court's denial of remand and di snissa
for lack of subject matter jurisdiction.



The propriety of renoval to federal court depends on whether the
claim cones within the scope of the federal court's subject matter
jurisdiction. See 28 U S.C. § 1441(b). A claimmay be renoved only if it
coul d have been brought in federal court originally. See id.; Merrell Dow
Pharmaceuticals, Inc. v. Thonpson, 478 U S. 804, 808 (1986). Because
Peters cannot establish diversity jurisdiction, see 28 U S.C. § 1332(a),

removal is proper only if Peters' claimraises a federal question. See 28
U S.C. 8§ 1441. A federal question is raised in "those cases in which a
wel | - pl eaded conplaint establishes either that federal |aw creates the
cause of action or that the plaintiff's right to relief necessarily depends
on resolution of a substantial question of federal law " Franchise Tax Bd.
v. Construction Laborers Vacation Trust, 463 U. S. 1, 27-28 (1983).

A plaintiff's characterization of a claimas based solely on state
law is not dispositive of whether federal question jurisdiction exists.
In certain instances, the preenptive force of a federal statute is so
conplete that it transforns conplaints styled as ordi nary common-| aw cl ai ns
into ones stating a federal claim Metropolitan Life Ins. Co. v. Taylor
481 U.S. 58, 65 (1987). Once an area of state |law has been conpletely
preenpted, any clai mbased on that preenpted state |law claimis consi dered,

fromits inception, to raise a federal claimand therefore arises under
f ederal | aw. Hunphrey v. Sequentia, Inc., 58 F.3d 1238, 1242 (8th GCir.
1995) (citing Caterpillar Inc. v. WIllians, 482 U S. 386, 393 (1987)); see
also Deford v. Soo Line RR, 867 F.2d 1080, 1084 (8th Cir.) (conplete
preenption "prohibits a plaintiff from defeating renoval by failing to

pl ead necessary federal questions in a conplaint"), cert. denied, 492 U.S.
927 (1989).

W examine the text and structure of a statute to deternmine if it is
the "clear and mani fest purpose of Congress" to preenpt an



area of state |aw CSX Transp. v. FEasterwood, 113 S. . 1732, 1737
(1993); see also G pollone v. Liggett Goup, Inc., 505 U S 504, 516-17
(1992) (explaining that the purpose of Congress is the ultimate

consi derati on when determ ni ng whether federal preenption exists). |f the
statute contains an express preenption clause, then the statutory
construction should center on its plain neaning as the best evidence of
Congress's preenptive intent. This appeal requires us to define the
preenptive scope of the FRSA and deternine whether Peters' claim cones
withinit.

A

Congress created the FRSA to ensure that railroad safety would be
"nationally uniformto the extent practicable.” 45 U S.C.S. § 434 (1992
& Supp. 1995). The FRSA specifically provides for the establishnent of a
programrequiring licensing for any operator of a |locomptive. 45 U S.C. S.
8 431(i). To that end, the Departnent of Transportation promul gated
conprehensi ve regul ations to ensure that only qualified individuals operate
trains. 49 C.F.R 88 240.1-240.411 (1993). These regul ati ons include
provisions for engineer certification, denial of certification, and
repl acenent of lost, stolen or nutilated certificates.

The FRSA contains an express preenption cl ause:

[L]aws, rules, regulations, orders, and standards relating to
railroad safety shall be nationally uniform to the extent
practicable. A State may adopt or continue in force any |aw,
rule, regulation, order, or standard relating to railroad
safety until such tine as the Secretary has adopted a rule,
regul ation, order, or standard covering the subject nmatter of
such State requirenent.

45 U . S.C. S. § 434 (1992 & Supp. 1995) (enphasis added); see al so Burlington
Northern RR v. State of Mnn., 882 F.2d 1349, 1352 (8th Cir. 1989)
("Section 434 on its face provides for broad




preenption, pernmitting state regulation of railroad safety in only two
circumstances: (1) if the FRA has not acted to '[cover] the subject nmatter'
of the state law, or (2) where the FRA has so acted, if the state lawis
necessary to elinmnate an essentially local safety concern and satisfies
t he other specified conditions.").?

Pursuant to 8§ 434, the Secretary of Transportation issued preenptive
regul ati ons concerning engineer certification. See 49 CF. R 88§ 240.1-
240. 411 (1993). Included in these regulations is a specific, detailed
schenme setting out dispute resolution procedures. See 49 CF.R
88 240.401-240.411 (1993). The regulations establish a review board to
consider petitions challenging a railroad's denial of certification or
recertification, or revocation of certification. 49 C. F.R § 240.401(a).
Any person denied certification can petition the Loconotive Engi neer Revi ew
Board (Board) to determ ne whether the denial was inproper. 49 CF. R
8§ 240.401(a) (1993). Any party adversely affected by the Board's deci sion
has a right of appeal. 49 CF.R 8§ 240.411 (1993). This "conprehensive
renedi al scheme . . . serves to confirm |[the FRSA s] preenptive scope."
Rayner, 873 F.2d at 65.

Operating within this framework, Union Pacific revoked Peters
| oconoti ve engi neer certificate for exceeding the authorized speed, see 49
C.F.R & 240.307(a), and held himineligible to hold a certificate for a
period of one nonth. See 49 CF. R § 240.117(g)(3)(i).

2The FRSA's legislative history al so enphasi zes t hat
railroad safety is better served by uniformfederal action rather
than "' by subjecting the national rail systemto a variety of
enforcement in 50 different judicial and adm nistrative
systens.'" Rayner v. Smrl, 873 F.2d 60, 65 (4th Gr. 1989)
(citing HR Rep. No. 91-1194, 91st Cong., 2d Sess., reprinted in
1970 U.S.C.C. A N. 4104, 4109), cert. denied, 493 U S. 876 (1989).
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It is against this statutory and regul atory backdrop that Peters
eventual |y brought his Arkansas conversion claim Peters asserts that, at
the end of his thirty-day ineligibility period, he was automatically
reinstated as a certified | oconptive engineer, but that Union Pacific's
refusal to issue a certification card precluded him from enjoying the
benefits of that status. Union Pacific thereby effected a conversion of
his certificate. Under Arkansas law, a prinma facie conversion clai mnust
show that the defendant intended to exercise control or dom nion over the
property of another. Gty Nat'l Bank of Fort Smith v. Goodwin, 783 S.W2d
335, 338 (Ark. 1990). Therefore, Peters nmaintains, his claimpresents only

two questions: whether the engineer certificate constitutes property under
Arkansas | aw, and whether Union Pacific intended to withhold his engi neer
certificate.

Peters argues that his conversion claimlies outside the preenptive
reach of the FRSA According to Peters, his claim does not inplicate
issues of railroad safety or involve matters covered by the FRSA
regul ations. Rather, his claimconcerns only his possessory right to the
certification card. The safety problens that justified the revocation of
Peters' certificate were satisfied with the conpletion of his suspension
The FRSA regul ations do not address the right of a certified engineer to
possess a certification card, nor do they provide a renmedy when a railroad
refuses to provide the necessary certification verification. Because
Peters styles his claimas a challenge to Union Pacific's refusal to return
the certificate follow ng conpletion of his suspension, and not a chall enge
of the suspension itself, he believes that the FRSA does not provide him
a remedy. Based on this reasoning, Peters concludes that his conversion
claimis not preenpted by the FRSA

We disagree with Peters' characterization of his claim Wile



he mai ntains that his objective is noney danmages based on his right to have
his certification card returned after the ineligibility period, he needs
to first establish a right to certification itself. Indeed, his conversion
cl ai mdepends entirely on the resolution of that one issue. For Peters to
be enpl oyed as a | oconotive engi neer by Union Pacific or any other railroad
required not nerely the return of his certification card, but what the
certification card represents. Wile Peters assunes that certification
occurs automatically at the end of his ineligibility period, nothing in the
regul ati ons suggests that this is so.

Because Peters' conversion claimis necessarily a challenge to Union
Pacific's certification decision, it follow that the clai mcones within
the scope of the FRSA regul ations and is preenpted. Congress has expressly
preenpted state laws affecting railroad safety where the Secretary of
Transportation has pronul gated regulations. 45 U S.C.S. § 434. The FRSA
regul ations explicitly set out a conprehensive adm ni strative adjudi cation
system for handling certification disputes. 49 C F.R 88 240.401-240. 411
These regulations directly apply to Peters' conversion claim which is
predicated on a certification dispute. Any issue raised in this area is
a federal issue justifying renoval. See Burlington Northern RR v. State
of Mont., 880 F.2d 1104, 1106 (9th Cir. 1989) ("The FRSA does not nerely
preenpt those state laws which inpair or are inconsistent with FRA

regulations. It preenpts all state regulations ainmed at the sane safety
concerns addressed by FRA regulations." (footnote omitted)); see also
Rayner, 873 F.2d at 66 ("Once the federal governnent acts . . . the FRSA
normal |y preenpts state regulation of that subject matter."); Nationa
Ass'n of Reg. Util. Commirs v. Coleman, 542 F.2d 11, 13 (3d Cr. 1976)
("[T] hese statutory provisions evince . . . a 'total preenptive intent.'").



Havi ng established that Peters' conversion claim cones within the
preenptive scope of the FRSA, we turn our attention to the district court's
di smissal of Peters' claim

Di smissal was proper in this case if Peters failed to exhaust his
adm nistrative renedies. "Were relief is available froman adm nistrative
agency, the plaintiff is ordinarily required to pursue that avenue of
redress before proceeding to the courts; and until that recourse is
exhausted, suit is premature and nust be dismissed.”" Reiter v. Cooper, 113
S. C. 1213, 1220 (1993); see also United States v. Bisson, 646 F. Supp
701, 706 (D.sS.D.) ("It is fundanmental that exhaustion of available
admnistrative renedies is a prerequisite to judicial review"), aff'd, 839
F.2d 418 (1986); Rayner, 873 F.2d at 67 (dismissal for failure to pursue
federal administrative renedi es under FRSA).?3

The district court properly dismssed Peters' case because he failed
to exhaust the administrative renedies of the FRSA. The Departnent of
Transportation regulations nmake it clear that review

3The exhaustion requirenent serves four prinmary purposes.
First, it carries out the congressional purpose in granting
authority to the agency by discouraging the "frequent and
deliberate flouting of adm nistrative processes [that] could
: encourag[e] people to ignore its procedures.” Second, it
protects agency autonony by allow ng the agency the opportunity
inthe first instance to apply its expertise, exercise whatever
discretion it may have been granted, and correct its own errors.
Third, it aids judicial review by allowng the parties and the
agency to develop the facts of the case in the admnistrative
proceeding. Fourth, it pronotes judicial econony by avoiding
needl ess repetition of adm nistrative and judicial factfinding,
and by perhaps avoiding the necessity of any judicial involvenent
at all, if the parties successfully vindicate their clains before
the agency. Bisson, 646 F. Supp. at 706; see also MKart v.
United States, 395 U S. 185 (1969). Wthout an exhaustion
requi renent, people would be encouraged to ignore the
adm ni strative dispute resolution structure, destroying its
utility. Andrade v. lLauer, 729 F.2d 1475, 1484 (D.C. Gr. 1984).
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of a railroad decision to deny certification nust occur through a review
petition filed with the Federal Railroad Administration. See 49 CF. R 8§
240.403(a); see also 45 U S.C. § 431(f). Peters chose to forego the
adm nistrative renedies available to him under the FRSA To chal |l enge
Union Pacific's decision not to issue a |oconotive engineer certificate,
Peters was required to first raise the issue with the Loconotive Engi neers
Revi ew Boar d. This Board is admnistratively charged with deternining
whether a railroad enployee is entitled to certification follow ng the end
of a suspension peri od. "Any person who has been denied certification

may petition the Federal Railroad Administration to review the
railroad's decision." See 49 C.F.R § 240.401(a).

If Peters had followed the dispute resolution procedures created by
the Secretary of Transportation, he would have petitioned the Board for
review within 180 days of the railroad decision not to certify him The
Board would then have issued a witten decision including a finding of
facts upon which the decision is based. The adversely affected party woul d
have had two |l evels of appeal within the administrative structure. 49
C.F.R 88 240.407, 240.411. Peters chose not to avail himself of this
procedure and cannot now conplain that he has no avail abl e renedy.

V.
Because the FRSA expressly preenpts state law on engineer

certification disputes and because Peters failed to exhaust avail able
adm ni strative renedies, we affirmthe district court's di sm ssal
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