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Before McMLLIAN, Circuit Judge, WH TE,"~ Associate Justice (Ret.), and
LOKEN, Circuit Judge.

LOKEN, Circuit Judge.

Chanpion International Corporation ("Chanpion") fired enployee
M chael J. Fiedler followi ng an incident of sabotage at Chanpion's pul p and
paper mll in Sartell, M nnesota. Two nonths earlier, Chanpion had
termnated the collective bargaining agreement ("CBA') governing the
Sartell work force. Wien fired, Fiedler was president of Local 274 of the
United Paperworkers International Union ("Local 274" or "the Union").
Chanpi on deni ed his grievance.

"The HONORABLE BYRON R VWHI TE, Associate Justice (Ret.) of the
Suprenme Court of the United States, sitting by designation.



Wth the CBA's arbitration provision abrogated, Fiedler and the Union then
commenced this action under 8 301 of the Labor Managenent Rel ations Act,
29 U S.C § 185, claimng no good cause for Fiedler's ternmnation. A jury
agreed and awarded Fiedler $632,000 in front and back pay. The district
court denied Chanpion's post-trial notions, and Chanpi on appeal s, raising
adifficult 8 301 issue. Fiedler and the Union cross-appeal the denial of
reinstatenent, punitive danmages, and attorneys' fees. Concl udi ng that
Chanpi on was prejudi ced by an erroneous instruction regarding interimlabor
agreenents, we remand for a new trial.

| . Factual Background.

This case involves tw distinct episodes: the unsuccessfu
col l ective bargaining efforts of Chanpion and the Union in Novenber and
Decenber 1989, and the events leading up to Fiedler's ternmination in
February and March 1990. W will summarize the two epi sodes separately,
seeking of course to view all disputed facts in the light nost favorable
to the jury's verdict.

A. The CBA Expires. |n March 1989, with a three-year CBA about to
expire, the Union notified Chanpion that it wished to negotiate a new CBA
The existing CBA expired on June 1, with negotiations in progress. The
expired agreenent remained in effect under a provision that permtted
either party to terminate upon ten days notice. Dissatisfied with the on-
goi ng negoti ations, Chanpion gave notice it would terninate the CBA on
Decenber 1.

Just prior to the Decenber 1 termination date, Chanpion notified the
Union and the Sartell enployees that it would unilaterally nodify certain
terns and conditions of the expired CBA O greatest relevance here
Chanpi on abrogated its prior agreement to submt unresol ved grievances to
binding arbitration. Local 274's President (Fiedler's predecessor)
expressed great concern over these unsettling devel opnents. Chanpion's
Human



Resour ces Manager, Ken Ebert, responded, "Just cal mdown, you still have
a contract, it is just these terns we are pulling out."

Shortly thereafter, Ebert conplained to the Union's International
Representative, Marv Finendal e, that Local 274's |eaders were stirring up
trouble with Sartell enployees, telling themthat there was no contract in
pl ace. Ebert explained that Chanpion proposed to post a notice to
enpl oyees stating that nost of the terns of the termnated CBA would remain
in effect. Finendale replied, "I could live with that."

Chanpi on posted this notice on Decenber 1. After listing three
changes in working conditions, it stated, "All other provisions, including
wages and benefits, of the expired Agreenent remain intact until further
notice." On Decenber 10, again with prior notice to the Union and
enpl oyees, Chanpion unilaterally inplenented six additional changes to the
terns and conditions of the expired CBA. Chanpion described these changes
as "enconpassed within the Conpany's bargaining proposals.” None of
Chanpion's unilateral changes affected two sections of the expired CBA
that, Fiedler clains, preclude Chanpion fromterninating a nenber of the
bargai ning unit wi thout good cause.

Chanpi on and the Union eventually negotiated a new CBA But that
agreerment is irrelevant to this lawsuit because it was not effective until
Novenber 1990, long after Fiedler's termnation

B. Fiedler's Ternmination. Fiedler wirked at the Sartell mll as an
assi stant power plant operator. Early in the norning of February 15, 1990,
an al arm sounded indicating that four disks housed in conputers located in
the mll's control room had failed. Chanpion's investigation suggested
that the disks had been deliberately erased with a hand-hel d magnet during
a two-mnute period when Fiedler was the only enployee working in the
control room Fiedler denied tanpering with the di sks or observing anyone



el se do so. Chanpion fired Fiedler on March 27, 1990, stating that Fiedler
was "the person who was responsi ble for such damage."

Lacki ng Chanmpion's agreenent to submit the denial of Fiedler's
grievance to arbitration, Fiedler and the Union sued in Mnnesota state
court, alleging wongful discharge (plus other clains no | onger at issue).
Chanpi on renoved the case to federal court. During the nine-day trial
Union witnesses testified that they considered Chanpion's posted notices
to constitute an interim"inplenented contract." On the discharge issue,
Fi edl er presented evidence that nmany persons had access to the contro
room that the failed disks did not interrupt nmill operations, that
Chanpion in termnating Fiedl er ignored evidence that another enpl oyee had
been responsible for an earlier disk erasure, and that nobst nenbers of the
mll's managenent did not believe Fiedler erased the disks. The jury found
that Chanpion termnated Fiedl er without the good cause required under its
interimagreenment with the Union. It awarded him $136,980 i n back pay and
$495,197 in front pay. The district court granted the Union's notion for
prejudgnent interest, denied all other post-verdict notions, and this
appeal foll owed.

Il. The Legal Setting.

Section 8(a)(5) of the National Labor Relations Act, 29 U S. C
8§ 158(a)(5), requires an enployer to bargain in good faith with a union
representing its enployees. After a CBA has expired, 8 8(a)(5) requires
that the enployer mmintain the status quo, that is, the terns of the
expired contract, during negotiations for a new agreenent. However, these
"are no | onger agreed-upon terns; they are terns inposed by |aw, at |east

so far as there is no unilateral right to change them" Litton Fin.
Printing Div. v. NLRB, 501 U.S. 190, 206 (1991).

Mor eover, when the parties have bargai ned to an i npasse, the enpl oyer
may unilaterally change terns and conditions of enploy, so



long as these changes are consistent with offers that the union has
rejected. See NLRB v. Katz, 369 U S. 736, 743-45 (1962). The federal
| abor |l aws protect the use of such economc pressures by both sides to the

col l ective bargai ning process. See NLRB v. Insurance Agents' Int'l Union,
361 U S. 477, 489 (1960) (NLRB may not outl aw union's post-expiration "Wrk
Wthout a Contract" program of slow downs and sit-ins). O course, the

purpose of this economc hurly-burly is to bring the obstinate negotiators
back to the bargaining table, sonewhat the worse for wear, but wthout
vi ol ence or the need for a governnent-inposed settl enent.

Section 301 confers federal jurisdiction over clains "for violation
of contracts between an enployer and a |abor organization representing
enpl oyees." |f there was no such contract between Chanpi on and the Union,
then Fiedler's 8 301 wongful discharge claimnust be disnmssed.! After
a CBA expires, it cannot provide § 301 jurisdiction for post-expiration
clains, and any state law clains that the terns of the expired CBA form an
"inplied contract" are preenpted. See Derrico v. Sheehan Energency Hosp.,
844 F.2d 22, 25-29 (2d Cir. 1988), cited approvingly in Litton, 501 U S.
at 206; Teansters Local Union 238 v. CR S . T., Inc., 795 F.2d 1400, 1404
(8th Cir.) (en banc), cert. denied, 479 U S. 1007 (1986).

Chanpion's unil ateral inplenentation of enploynent conditions after
bargaining to an inpasse does not, without nore, provide a contractual
basis for 8 301 jurisdiction. See UAW Llocal 33 v. R E Dietz Co., 996
F.2d 592, 595 (2d Gr. 1993); Chicago Typographical Union No. 16 v. Chicago
Sun-Tinmes, Inc., 935 F. 2d 1501, 1510 (7th Cr. 1991) ("An inplenented fi nal
offer is not contractual; it is unilateral"); UMNv. Big Horn Coal Co., 916
F.2d 1499 (10th Cr. 1990), cert. denied, 502 U S. 1095 (1992).

'Fiedler did not assert a non-8 301 claim for breach of an
i ndi vi dual enpl oynent contract. See Caterpillar Inc. v. WIlIlians,
482 U.S. 386, 393-97 (1987).
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Chanpion's conpliance with the terns it has inplenented nmay be enforced,
but not under § 301, and not under state law, which is preenpted. See
Local 174, Teansters v. lucas Flour Co., 369 U S. 95 102-04 (1962)
Rat her, non-conpliance may be renedied only by the NLRB, as happened in
Taft Broadcasting Co. v. NLRB, 441 F.2d 1382 (8th Cir. 1971). See Litton
501 U.S. at 201.

However, 8§ 301 jurisdiction is not limted to fornmal CBAs. That
statute provides a federal forum for any "agreenent between enpl oyers and
| abor organizations significant to the maintenance of |abor peace between
them" Retail derks Int'l Assoc., Local Unions Nos. 128 & 633 v. Lion Dy
Coods, Inc., 369 U S 17, 28 (1962). Wien a CBA has been term nated, the
parties have bargained to an inpasse, and the enployer has unilaterally

inpl enmented all or part of its final offer, 8 301 jurisdiction will lie to
enforce any "interinl' agreenent that the enployer and union may reach to
preserve |abor peace until a new CBA can be negoti ated. See United
Paperworkers Int'l Union v. International Paper Co., 920 F.2d 852, 859
(11th Cr. 1991); Big Horn Coal, 916 F.2d at 1502; United Paperworkers
Int'l Union v. Wells Badger Indus., Inc., 835 F.2d 701, 704-05 (7th Cir.
1987). An enpl oyer -- even one |ike Chanpion that has declared an i npasse

and unilaterally inplenented new ternms and conditions -- may al ways offer
the union an interimagreenent on those terns (or others), for exanple, to
head off an inpending strike. And the union, or enployees authorized to
speak for the union, may accept that offer, expressly or by conduct. Thus,
a critical question in this case, one upon which & 301 jurisdiction
depends, is whether Fiedler and the Union proved that such an interim
agreenent existed when Fiedler was term nated.

I1l. The Jury Instruction Error
At the instructions conference, the district court heard extensive

argunent on the interi magreenent issue. The court noted that, in Decenber
1989, Chanpion unilaterally inposed nost of the



terns and conditions fromthe expired CBA, including provisions allegedly
requi ring good cause to termnate. Therefore, reasoned the court, Fiedler
and other Sartell enployees who continued to work had relied upon these
terns and, if discharged in violation of them should have a damage renedy
in addition to any unfair |abor practice renedy available fromthe NLRB
To fit that renmedial construct within the confines of its § 301

jurisdiction to enforce "contracts," the court borrowed a principle from
M nnesota enpl oynent |law -- when an enployer offers terns of enploynent,
and enpl oyees continue to work, the result is an inplied enploynent
contract under state law, which the court considered sufficient to support
8 301 jurisdiction and Fiedler's wongful discharge claimin this case.
Cf. Pine River State Bank v. Mettille, 333 NW2d 622 (Mnn. 1983). The

court inplenented that conclusion with the following jury instructions, to

whi ch Chanpi on obj ect ed:

To reach a verdict you nust deternine whether or not the
parties had another agreenent after the 1986 Collective
Bargai ning Agreenent was termnated . . . . Such an agreenent
is not formed nerely by an enployer's unilateral inplenentation
of terns and conditions of enploynent. There nust be sonething
nre. . . . An _interim agreenent may be fornmed when the
enpl oyer makes a definite offer to maintain in effect certain
provisions of the termnated | abor contract, and the enpl oyees
continue to work under the terns of the enployer's offer

(enmphasi s added). Chanpi on argues that this instruction infringes the
enpl oyer's right under federal |abor law to inpose unilateral conditions
of enpl oynent after a bargaining i npasse. W agree.

Once the parties have bargained to an inpasse, federal |aw pernits
themto apply relatively unfettered econom c pressure. The union may cal
a strike, or institute work slowdowns, as in lnsurance Agents. The

enpl oyer nmay lock out its enployees, or unilaterally inplenent ternms and
conditions it has unsuccessfully proposed. |t mscharacterizes this regine
to say that, when the enployer inposes unilateral ternms and conditions
after an inpasse,



and the enployees continue to work, a 8§ 301 contract has been forned.
Every enploynent relationship is essentially contractual, but this type of
post-inpasse relationship is not a 8 301 contract between enployer and
union -- their inpasse is the antithesis of a contract. See Internationa
Union, UAW v. Atlas Tack Corp., 590 F.2d 384, 386 (1st Gr. 1979).
Mor eover, to superinpose a fictional & 301 contract over the enployer's

unilateral inplenentation of new terns and conditions, sinply because the
enpl oyees responded by working instead of striking, dramatically |essens
the enployer's leverage. That nmay or may not be wise as a matter of |abor
policy, but changes in |abor policy are for Congress to namke.

Thus, we conclude that proof of an interim agreenent requires not
only evidence of the enployer's intent to nake an offer, but al so evidence
of the union's intent to accept that offer over and above the fact that
uni on rmenbers continued to work. Unilaterally inplenented terns may form
the basis of an interim agreenent. The enployer may nmake such an offer
for exanpl e, because the union has threatened economc reprisal. The union
may accept the proposal because it wishes to avoid a strike or | ockout
while attenpting to bargain out of the inpasse. And because an interim
agreenent is by definition informal, the union's acceptance need not be
formal or even express. See United Paperworkers, 920 F.2d at 857 (union

advised it would not strike wthout giving ten days notice). But the
evidence of offer and acceptance nust relate to the union-enployer
bargaining relationship to prove that a § 301 contract was forned. Thus,
the fact that the enpl oyer announced unil ateral changes is not sufficient
evi dence of an interim agreenent offer. And the fact that the enpl oyees
continued to work is not sufficient evidence of union intent to accept an
offered interimagreenent. See Big Horn Coal, 916 F.2d at 1502 (no interim
agreenent when




uni on nmenbers continued to work under inposed terns for three nonths and
then struck for seven nonths).?2

For the foregoi ng reasons, we conclude that the jury was not properly
instructed on the requisites of a § 301 interimagreenent between Chanpi on
and the Union. Because this issue was critical to both the district
court's jurisdiction and the nerits of Fiedler's claim there nust be a new
trial. See Walker v. AT & T Technologies, 995 F.2d 846, 849 (8th GCir.
1993).

V. Oher |ssues.

A. Chanpi on argues that we should order judgnent as a matter of |aw
in its favor because there was insufficient evidence of an interim
agreerrent bet ween Chanpi on and the Union that woul d support Fiedler's § 301
claimfor wongful discharge. Though the case for an interimagreenent is
perhaps thin, there is sone evidence that Chanpion fornmalized its
unilateral inplenmentation in an offer of an interim agreenent to | essen
enpl oyee unrest and avoid a strike, and that the Union chose to accept that
of fer rather than taking nore hostile action. Bearing in nmind the strict
standard of review for this issue, see Snmth v. Wrld Ins. Co., 38 F.3d
1456, 1460 (8th Cir. 1994), and recognizing that courts may legitimately
"stretch" to find interimagreenents because such agreenents further the

2At oral argunent, the Union relied heavily on the recent case
of Luden's Inc. v. Local Union No. 6, Bakery Wirkers' Int'l Union,
28 F.3d 347 (3d Gr. 1994). But we conclude that Luden's, and the
earlier case of International Bhd. of Boilermakers v. Transue &
Wllianms Corp., 879 F.2d 1388 (6th G r. 1989), are distinguishable
because in those cases interimagreenents were inplied after a CBA
termnated but both parties continued to act consistently with all
of its terns and conditions. On the other hand, when one party
unil aterally changes or repudiates the terns of a term nated CBA,
as in this case, nore affirmative evidence is required to prove
intent to enter into an enforceable 8 301 interim agreenent.

-0-



federal policy of |abor peace,® we conclude that a properly-instructed jury
could have found a term nable-at-will interimagreenent to keep in place
Chanpion's unilaterally inplenmented terns and conditions of enploy.

B. W also reject Chanpion's two other argunents for judgnent as a
matter of law -- that there was insufficient evidence of a good cause
contract provision, and that Chanpion had good cause to fire Fiedler. As
tothe first, although Fiedler relies on CBA provisions that do not use the
term "good cause,"” the evidence strongly supports the Union's claimthat
good cause was an essential termof the expired CBA, and therefore of any
interimagreenent. As to the second, whether Chanpi on had good cause was
hotly contested at trial, with powerful evidence on both sides. W wll
not disturb the jury's resolution of that issue.

C W likewise reject the Union's contention that the district court
erred by refusing to instruct the jury on punitive damages. W are
inclined to the view that punitive danages nmay not be awarded in a § 301
breach-of -contract case. Cf. Local 60, United Bhd. of Carpenters & Joiners
v. NLRB, 365 U S. 651, 655 (1961) (NLRB powers are "renedial, not
punitive"). But in any event, we agree with the district court that

Chanpi on' s conduct was nowhere near so outrageous or extraordinary as to
warrant an instruction on punitive damages. As the court expl ai ned:

Al t hough the jury has found that the defendant did not have
good cause to termnate Fiedler, it was clear fromthe evi dence
that defendant Chanpion had what it believed to be a
justifiable reason for taking its actions.

SExanples of this judicial predilection include Local 74
Service Enployees Int'l Union v. Ecclesiastical Mintenance Servs.,
Inc., 55 F.3d 105, 108-09 (2d GCr. 1995), and Wells Badger, 835
F.2d at 704-05. 1In our view, it can properly be taken into account
inreviewng a jury verdict that an interimagreenent was forned.
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Cf. Butler v. Local Union 823, Int'l Bhd. of Teansters, 514 F.2d 442, 454
(8th Cir.), cert. denied, 423 U S. 924 (1975). For the sane reason, we
conclude the district court did not abuse its discretion in denying the

Union's request for attorney's fees on account of Chanpion's all eged bad
faith. See Al yeska Pipeline Serv. Co. v. The W/l derness Soc'y, 421 U S.
240, 258-59 (1975).

D. There are two remaining, interrelated issues -- the Union's
contention that the district court should have ordered Fiedler's
reinstatenent, and Chanpion's claimthat the court's alternative renedy of
$495,000 in front pay was excessive. They warrant nore extensive coment
because of the need for a new trial.

The equitable renedy of reinstatement is left to the district court's
discretion. Tatumv. Frisco Transp. Co., 626 F.2d 55, 60 (8th Cir. 1980).
Here, the court found that the relationship between Fiedler and Chanpi on

was acrinonious and that Chanpion had presented a legitimate and
substantial business justification for opposing reinstatenent. Substantia
hostility, above that normally incident to litigation, is a sound basis for
denying reinstatenent. See Brooks v. Wodline Mtor Freight, Inc., 852
F.2d 1061, 1066 (8th Gr. 1988). Mreover, the Union failed to prove that
Fi edler was fired because of Union activities, so reinstatenent was not

needed to avoid a chilling effect on other union nenbers. W concl ude that
the district court did not abuse its discretion in denying Fiedler's claim
for reinstatenent. However, the passage of tine may soften the nost
acrinmoni ous of relationships, and the discretion to reinstate nust be
exercised on a specific trial record. Thus, the reinstatenent issue is not
forecl osed on renand.

An equitable award of front pay is generally appropriate when
rei nstatenment nust be denied. WIllians v. Valentec Kisco, Inc., 964 F.2d
723, 730 (8th Cir.), cert. denied, 506 U S. 1014 (1992). In this case
Fi edl er was awarded front pay for twenty-four years, until he reaches

retirenent age. An award of front pay unti
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retirement ignores the plaintiff's duty to nitigate damages and the
district court's corresponding obligation to estimate the financial inpact
of future mtigation. See Donminic v. Consolidated Edison Co., 822 F.2d
1249, 1258 (2d Gr. 1987). Instead of warranting a lifetinme of front pay,
Fiedler's relatively young age should inprove his future opportunities to

mtigate through other enploynent.

Moreover, the Union cites no authority for an award of twenty- four
years of front pay, whereas a nunber of cases have rejected far shorter
awards as inproperly specul ative. See Hybert v. Hearst Corp., 900 F.2d
1050, 1056-57 (7th Cir. 1990) (five years was too speculative); Goss v.
Exxon Office Sys. Co., 747 F.2d 885, 890 (3d Cir. 1984) (affirnming four
nont hs of front pay because a | onger period would be specul ative); Snow v.
Pillsbury Co., 650 F. Supp. 299, 300 (D. Mnn. 1986) (nine-year award
reduced to three years). For these reasons, although we need not decide

the issue because of the need for a newtrial, we express grave doubt that
an award of $495,000 in front pay could be upheld.

For the foregoing reasons, the judgnent of the district court is
reversed and the case is renmanded for a new trial.

A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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