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District Judge.

RICHARD S. ARNOLD, Chief Judge.

Ronal d Jenki ns appeal s his convictions for conspiracy to distribute
and possession with intent to distribute cocaine in violation of 21 U S.C
88 841(a)(1), (b)(1)(A, and 846, and conspiracy to conmmt noney | aundering
inviolation of 18 U S.C. 88 371 and 1956(a)(1)(A)(i). He argues that the
convi ctions are not supported by the evidence presented at trial. Jenkins
al so

*The Hon. John Bailey Jones, United States District Judge for
the District of South Dakota, sitting by designation.



appeal s his sentence claining that the District Court! m scal culated the
drug quantity, and that he should have been granted a reduction in his
sentence under U S.S.G § 5K2.0. W affirmboth the convictions and the
sent ence.

This is a classic case of a network of people who chose to devote
their time and energy to the distribution and sale of cocai ne and cocai ne
base. Ronald Jenkins, the defendant, was a key nenber of an ongoi ng schene
to transport drugs fromLos Angeles, California, to Kansas City, M ssouri
where the drugs were distributed. The organization was responsible for
over 100 kil ograms of cocaine being introduced into the Kansas City drug
mar ket between 1987 and 1992.

Janes Jenkins, the defendant's brother, organized and ran the drug-
distribution network which was supplied fromLos Angel es by Shannon Thanes
and Reevi ous Henderson. Qher nenbers of the organi zation included Reggie
House, Ronald Snmith, Shawn Stubbs, and Sandy Lyles, who transported the
cocai ne fromLos Angeles to Kansas City. Once in Kansas City, the drugs
were distributed by Dianond Coleman, Keenan Hart, and others. The
defendant facilitated the conspiracy in at least two ways: he allowed his
home to be used as a "safe house," and he assisted in the accounting of
drug proceeds, including disbursing noney to the distributors and wiring
noney to Los Angel es.

Evi dence of the defendant's performance of each of these roles is
overwhel mi ng. The testinmony of co-conspirators | eaves no doubt that the
def endant allowed his hone to be used as a "safe house" in furtherance of
the conspiracy. First, he allowed the couriers to

The Hon. D. Brook Bartlett, United States District Judge for
the Western District of Mssouri.
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stay in his hone during their trips to Kansas Cty. Second, |arge anounts
of cocaine were stored in the basenent of his hone at his instruction.
Once the cocaine was sold, couriers returned to the defendant's hone with
the drug proceeds, which were also stored in his basenent.

The evidence that the defendant actively participated in the
accounting of the drug proceeds is also conpelling. On at least five
occasi ons the defendant received drug proceeds fromHart and Col enan. The
nmoney was delivered to the defendant at his hone in brown paper bags
contai ning $1,000 bundles with the total amount received ranging from
$10, 000 to $20,000. The defendant stored the nobney in his basenent. On
anot her occasion, the defendant, with Hart, Janes Jenkins, and Col eman
present, counted $100,000 in drug proceeds which had been stored in a
gar bage bag at his hone. In addition to storing and counting the drug
proceeds, he was also active in their disbursenent. He gave noney to co-
conspirators when instructed to do so by Janes Jenkins, and he w red noney
fromthe sale of the drugs to Los Angeles.? He also instructed Hart on how
to avoid Internal Revenue Service reporting requirements when sending | arge
suns of noney via Western Union.

In January of 1993, the defendant was charged in a seven-count
indictment for his drug-related activities. Following the trial, the jury
returned a verdict of guilty on Count Two for conspiracy to distribute and
possess with intent to distribute cocaine and cocai ne base, and on Count
Seven for conspiracy to conduct noney |laundering. He was sentenced to 15
years and 8 nonths' inprisonnment on Count Two, and five years' inprisonnent
on Count Seven, to run concurrently. The defendant al so nust serve a five-
year term of supervised release on Count Two and a three-year term of
supervi sed rel ease on Count Seven to run concurrently. He now

2According to the record, Jenkins wired $93,650 in drug
proceeds to Los Angel es between July of 1987 and April of 1990.
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appeal s both his convictions and his sentence.

The defendant chal |l enges the sufficiency of the evidence with regard
to his drug conspiracy and noney-l| aundering conspiracy convictions. In our
review, we nust view the evidence in the light nost favorable to the
verdi ct. United States v. Bascope-Zurita, 68 F.3d 1057, 1060 (8th Cir.
1995), cert. denied, 116 S. C. 741 (1996). The verdict is given the
benefit of all reasonable inferences that m ght have been drawn fromthe

evi dence presented. 1lbid. Reversal is appropriate "only if we conclude
that a reasonable fact-finder must have entertained a reasonabl e doubt
about the government's proof of one of the offense's essential elenents.”
| bi d.

In order to prove the existence of a conspiracy, "the governnment nust
show an agreenent between at |east two people and that the agreenent's

objective was a violation of the law." United States v. Escobar, 50 F.3d
1414, 1419 (8th Gr. 1995). The existence of the agreenent nay be proved
by either direct or circunstantial evidence. |bid. Once the governnent

establishes the existence of a drug conspiracy, only slight evidence
linking the defendant to the conspiracy is required to prove the
def endant's invol venent and support the conviction. United States V.
Snmith, 49 F.3d 362, 365 (8th G r. 1995) (subsequent history onitted).

A

The defendant argues that the governnent failed to prove that he knew
of the drug conspiracy or that he knowi ngly joined the conspiracy. In
support of this argunment he notes that there was no evidence that he sold
drugs, and that the testinony of his co-conspirators was contradi ctory and
refuted by defense w tnesses.



The governnent presented anpl e evidence of an agreenent between Janes
Jenkins and others to transport cocaine from Los Angeles to Kansas City.
The proof included testinobny describing nunerous drug transactions which
took place in Kansas City, sone taking place in the defendant's presence.
Testinony al so established that the proceeds fromthese transacti ons were
often wired to Los Angel es.

Contrary to the defendant's assertion, the governnent did offer
evidence which not only denonstrated his knowl edge of the overal
conspiracy, but also denpbnstrated that the defendant's actions were
necessary for the successful execution of the conspiracy. For exanple,
Smith and Hart testified that they stayed at the defendant's hone after
transporting cocaine from Los Angeles to Kansas City. They also stored
drugs and noney fromthe sale of drugs at the defendant's hone. Lyl es
testified that he nade drug deliveries to Gl bert Dowdy and Stubbs at the
defendant's hone. Testinony also indicated that the defendant allowed his
aut onobil es to be used to transport drugs.

We recognize that the testinobny of the wtnesses may have been
i nconsi stent at tines. It was the jury's duty, however, to weigh the
credibility of the defendant's co-conspirators regardi ng the day-to-day
transactions of the operation. See United States v. lLopez, 42 F.3d 463,
466 (8th Cir. 1994) (weighing credibility of witnesses was role of the

jury). The jury apparently resolved the inconsistencies in favor of the
governnment. We conclude that the testinmony presented at trial, conbined
with the docunentation of wire transfers presented, was sufficient to
support the jury's conclusion that the defendant was a nenber of the
overal |l drug conspiracy.

The defendant chall enges his conviction for noney | aundering



by claimng that the governnent failed to present evidence that he was
aware that the wire transfers which he made were proceeds of drug activity,
or that the transfers were nade for the pronotion of the drug conspiracy.
He explains that he is guilty of nothing nore than hol di ng noney for his
brot her and sending wire transfers.

In order to prove noney | aundering, the governnent nust denpnstrate

(1) that the defendant conducted a financial
transacti on which invol ved the proceeds of unl awful
activity; (2) that he knew that the property
involved in the transaction was proceeds of sone
form of specified unlawful activity; and (3) that
he "intend[ed] to pronbte the carrying on of
speci fied unlawful activity . "

United States v. Cruz, 993 F.2d 164, 167 (8th Cr. 1993) (citations
onmtted). W have no doubt that a reasonable jury could have found

sufficient evidence to support each elenent of this offense. W t ness
testinony and wire-transfer receipts confirmthat the defendant nmade wire
transfers of $93,650 in drug proceeds.

Further, the defendant's claimof innocence is incredible. Over a
span of three years Ronald Jenkins received thousands of dollars in cash
fromHart, Smth, House, and Col eman, all young nen ranging in age from 15

to 19. He also was aware that his brother lived a lavish lifestyle -- he
owned nultiple honmes, linousines, a Rolls Royce -- yet had no visible
source of incone. On at | east one occasion, the defendant had over

$100, 000 in cash stored in a garbage bag in his home. A jury certainly
coul d have concluded fromthis evidence that the defendant was aware that
the noney in question had resulted fromdrug activity. Lopez, 42 F. 3d 463,
467 (recognizing that jury may infer fromthe evidence that defendants'
noney cane from drug sal es).



Next, the defendant argues that his conviction for conspiracy to
distribute and possess with intent to distribute cocaine nust be reversed
because the governnment failed to prove the existence of a single conspiracy
as charged in the indictnent, but instead proved nultiple conspiracies.
This alleged variance between the indictnent and the proof presented at
trial, he argues, is fatal. |In support of his argunent he notes that Janes
Jenkins left the conspiracy in August of 1989. He also notes that other
nmenbers of the conspiracy worked as couriers for drug suppliers other than
James Jenki ns.

Because the defendant failed to raise this i ssue below, our standard
of reviewis one of plain error. United States v. &iggs, 71 F.3d 276, 279
(8th Cr. 1995). Under this standard, we nay reverse only if the error has

harmed the defendants' substantial rights. And even if the defendant's
ri ghts have been affected, whether to notice the error is a matter of
di scretion which is generally exercised only where the error affects the
fairness, integrity, or public reputation of judicial proceedings. 1bid.

We are not convinced that the District Court erred in this case,
plainly or otherwi se. Wether the governnent proved a single conspiracy
or nultiple conspiracies is a question of fact for the jury to decide
United States v. Holt, 969 F.2d 685, 687 (8th Cir. 1992). The evidence
presented at trial established that the defendant agreed to store noney and

drugs for the drug-distribution ring which included Janes Jenkins and a
nunber of couriers. The fact that the conspirators changed over tine does
not necessarily establish the existence of varied conspiracies. Rather
where the remaining conspirators continue to act in furtherance of the
conspiracy to distribute drugs, the conspiracy continues. See United
States v. Rabins, 63 F.3d 721, 724 (8th Cir. 1995) (noting that change in
drug suppliers indicated the varied phases of a




singl e drug conspiracy). The defendant nay not have been aware of every
aspect of the conspiracy or the anobunt of each drug transaction. See
United States v. Edwards, 994 F.2d 417, 420 (8th Cr. 1993) (explaining
that the conmi ssion of separate crines by co-conspirators does not rule out

t he exi stence of a single conspiracy), cert. denied, 114 S. C. 701 (1994).

But full know edge of "all other conspirators or all details of the
conspiracy" is not necessary "in order for a single conspiracy to exist of
which the defendant is a part." United States v. Adipietro, 983 F. 2d 1468,
1475 (8th Cir. 1993). Denial of the defendant's notion for judgnent of
acquittal was not plain error.

V.

The defendant advances two argunents in hopes of lowering his
sentence. First, he clains that the Court erred in its calcul ation of the
drug quantity for which he could be held responsible. Second, he argues
that the Court erred by refusing to grant hima 8§ 5K2. 0 downward departure.
We reject both argunents for the reasons discussed bel ow.

A

The Court sentenced the defendant based on a crimnal history
category of I, with a base offense | evel of 36. The guideline sentencing
range for the defendant at level 36 is 188 to 235 nonths. The def endant
now contends that the Court mnmiscalculated the quantity of cocaine
attributable to himunder U.S.S.G § 1B1.3®

3United States Sentencing GQuideline § 1Bl1.3(a) provides in

part:
[ T he base offense level . . . shall be determned on the
basis of the foll ow ng:
(1) (B) in the case of a jointly undertaken

crim nal activity (a crimnal pl an, schene,
endeavor, or enterprise undertaken by the defendant
in concert with others, whether or not charged as a
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when determning his base offense |evel. W review the Court's drug-
guantity deternmination for clear error. Snmith, 49 F.3d at 365.

Section 1B1.3 provides that the District Court may hold a co-
conspirator responsible for "all reasonably foreseeabl e acts and om ssions
of others in furtherance of the jointly undertaken crinmnal activity."
US S G §1Bl.3(a)(1)(B). Thus, a defendant may be held accountable for
the crimnal activities of other co-conspirators which "fall within the
scope of crinmnal activity [he] agreed to jointly undertake," including
"other drug transactions " which "are part of the sane course of conduct
or schene." United States v. Flores, 73 F.3d 826, 833 (8th Cr. 1996).

The Presentence |nvestigation Report (PSR) attributed responsibility
to the defendant for 113.5 kilograns of cocaine based on severa
transacti ons between 1987 and 1990. Upon defendant's objection, the Court
made fact findings and concluded that the defendant was responsible for
113.5 kilograms. See Fed. R Crim P. 32(c)(1); see also Holt, 969 F.2d
685, 688 (stating that court nust nmke factual findings when relying on
di sputed facts in PSR). The Court calculated the drug quantity
attributable to the defendant on the basis of the testinony of his co-
conspirators -- Reginald House, Ronald Snmith, and Sanford Lyles. Their
conbi ned testinony provided evidence of nunerous drug

conspiracy), all reasonably foreseeable acts and
om ssions of others in furtherance of the jointly
undertaken crimnal activity,

t hat occurred during the conmm ssion of the offense of
conviction, in preparation for that offense, or in the
course of attenpting to avoid detection or responsibility
for that offense.
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transfers,* and wire transfers of drug proceeds.® Even though the
defendant did not participate actively in each of the transactions, we are
convinced that "the conduct of [his] co-conspirators was reasonably
foreseeable . . .." Smth, 49 F.3d at 366

W have reviewed the transcript of the sentencing hearing and the PSR
carefully, and we find a discrepancy between the testinony of House, and
the facts recorded in the PSR and the factual findings nade by the Court.
According to the transcript, the Court attributed 11.25 kil ograns of
cocaine to the defendant on the basis of House's testinony. House

‘House testified that between 1987 and 1988 he made four trips
to Kansas City transporting cocaine with a total weight of 1.25
kil ograns. The cocaine was stored at the Jenkins house. He also
testified that during 1988 Stubbs transported seven kil ograns of
cocaine to Kansas City, which were sold, and that the $10,000 in
proceeds fromthe sale were given to the defendant at his house by
Janmes Jenki ns.

Ronald Smth testified that he transported a total of 11.25
kil ograns of cocaine to Kansas City during five separate trips to
the city between 1987 and 1988. On each of these trips Smth
stayed at Jenkins's hone, and on at |east one visit, used the
defendant's car to deliver drugs. |In additional testinony, Smth
stated that he nmailed five kilograns of cocaine to Jenkins's house,
flew to Kansas City, and arrived at the house in tine to receive
the package. Smith also left $32,000 in proceeds fromthe sal e of
25 kilogranms of cocaine, at Janes Jenkins's instruction, wth
Clearliss Starr to be picked up by the defendant.

Lyles testified that in the sumer of 1989 he gave one
kil ogram of gift-wapped cocaine to the defendant as instructed by
James Jenkins. Also, in Septenber of that year, Stubbs transported
50 kil ograns of cocaine to Kansas City. The defendant was present
when 30 kilograns of this cocaine were sold. Lyles also testified
that Janes Jenkins infornmed himthat one kil ogram of the remaining
cocaine was given to the defendant. |In 1990, Lyles delivered ten
kil ograns of cocaine to Stubbs at the defendant's house and was
told by the defendant to put the cocaine in his basenent.

Testinony at trial revealed that a total of $93,650 of drug
proceeds was sent to California by wire transfer in the nane of
Ronal d Jenkins, the defendant. The total anpunt of wire transfers
exceeded $600, 000.
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testified that

he made five trips to
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Kansas Gty transporting cocaine in the follow ng anounts: nine ounces on
three separate trips, 18 ounces on a fourth trip, and seven kil ograns on
a fifth trip. In the PSR, House is listed as having transported 10
kilograns on the fifth trip. The Court also found that he transported 10
kil ograms on the fifth trip and nade this finding a part of its cocaine-
gquantity calculation for 8 1B1.3 purposes. This finding is not supported
by the record. House testified that on the fifth trip he transported 7
kil ograms of cocaine to Kansas City.

The calculation error in this case, however, did not inpact the
def endant's sentence. The remaining drug-quantity finding of 110.5
kil ograns, which was not clearly erroneous, still qualifies the defendant
for a base offense |evel of 36.°

After calculating the defendant's base offense level, the Court
entertained his notion for a departure under US S .G § 5K2.07 It
considered each factor in favor of departure and decided, albeit
reluctantly, to deny the notion for departure. The

6ln fact, the 110.5 kilograms of cocaine attributed to the
defendant is a conservative estimate in light of the |arge anount
of nmoney involved in the wire transfers. W have stated that drug
quantities may be extrapolated from such financial information
United States v. Otiz-Martinez, 1 F.3d 662, 675 (8th Cr.), cert.
denied, 114 S. . 355 (1993).

‘Section 5K2.0 of the United States Sentencing Cuidelines
provides in relevant part:

Under 18 U S.C. 8§ 3553(b) the sentencing court nmay inpose
a sentence outside the range established by the
applicable guideline, if the court finds "that there
exi sts an aggravating or mtigating circunstance of a
kind, or to a degree, not adequately taken into
consi deration by the Sentencing Comm ssion in formul ating
the guidelines that should result in a sentence different
fromthat prescribed.”
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def endant now clains that the Court's refusal to depart was an abuse of
di scretion because the Sentencing Cuidelines do not take into account the
uni que circunmstances of this case, including the fact that this was his
first offense, he was enpl oyed for over 21 years, his brother's invol venent
in the conspiracy was the "nmain reason" the defendant hinself partici pated,
and he did not have know edge of the breadth of the conspiracy. In the
alternative, he argues that his behavi or was an aberrant occurrence which
provides a sufficient basis for downward departure under § 5K2.0.

VW may review the court's decision not to depart if that decision is
prem sed on the belief that the court |acked the authority to do so.
United States v. Jackson, 56 F.3d 959, 960 (8th G r. 1995). CQur appellate
jurisdiction, however, does not extend to a district court's refusal to

exercise its discretion and grant a departure. |lbid. The defendant's case
falls into that category of cases over which we have no jurisdiction.
Here, the Court considered the argunents and concl uded that they did not
support a downward departure under 8§ 5K2.0. The defendant urges that the
Court was not aware of its authority to depart, while the governnment argues
that the Court decided not to exercise its discretion in this case. After
a careful review of the sentencing hearing transcript, we are persuaded
that the Court recognized its authority to depart under 8 5K2.0 and sinply
chose not to exercise that discretion based on the facts of this case.

Moreover, and in the alternative, we sinply could not agree with the
defendant's claimthat failure to grant a downward depart in this case was
an abuse of discretion. Wen considering a departure, a sentencing court
should look "to the totality of [the] individual circunstances" to
determine if an unusual situation not contenplated by the Commission is
created. United States v. Parham 16 F.3d 844, 848 (8th Cir. 1994). The
Court concluded that the circunstances of this case were not so unusual as

to warrant a departure. Based on the evidence before us, we cannot say
t hat
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this finding was m st aken.

In certain cases, we have recognized that a departure based on a
singl e act of aberrant behavior may be warranted. |bid.; but see United
States v. Bieri, 21 F.3d 811, 819 (8th Cir.) (first-tine offender status
does not justify a downward departure), cert. denied, 115 S. C. 208
(1994). W have defined a single act of aberrant behavior as an act that

i s "spontaneous and seeningly thoughtless." United States v. Atkins, 25
F.3d 1401, 1405 (8th Cir.), cert. denied, 115 S. C. 371 (1994). The
def endant' s ongoi ng i nvol venent in the drug conspiracy and in the transfer

of drug proceeds over a five-year period does not appear to fall into the
category of aberrant behavior.® See United States v. Prenachandra, 32 F.3d
346, 349 (recognizing "that a spontaneous and

8The Court nmde the foll owi ng observati on when consi dering the
def endant's aberrant-behavi or argunent:

So | don't think 5K2.0 is -- can legitimately be
used to place an argunent before the sentencing judge
that, "Hey, we have a good person here" unless, unless
you have the kind of situation that the courts have
recogni zed as bei ng aberrant behavior. And that is the
single instance, out of the blue, and apparently not
foll owed up on. | nmean, of a single instance of, for
i nstance, violent behavior, . . . no previous history of
assaul tive behavior and no history after. It's just a
blip on the screen.

Now that isn't the evidence with regard to this
defendant. The evidence with regard to this defendant is
ablipthat lasted for a relatively long tine. It wasn't
that on one occasion, at one tinme, he inadvertently,
accidentally or intentionally, but for one occasion,
al | oned sonebody to cone to his house and stay overni ght
who it turned out |ater was a drug deal er

The evidence in this case is that the defendant in
a nunber of different ways contributed to the success of
this crimnal conspiracy over a |engthy period of tine.
Not days, not nonths, but years.

S. Tr. 103-04.
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seem ngly thoughtless act nay be a basis for departure"). Thus, the
Court's denial of the defendant's § 5K2.0 notion was not an abuse of
di screti on.

V.

The defendant's convictions and his sentence are affirned.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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