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BOMWAN, Circuit Judge.

This case involves the doctrine of promssory estoppel. The
controlling substantive law is that of Mnnesota. Judy L. Fox sued her
former enployer, T-H Continental Linited Partnership, after she was
terminated from her position as director of sales at the Mall of Anerica
Days Inn in Bloom ngton, M nnesota. Her conplaint against T-H asserted
clains of sex discrimnation, age discrimnation, breach of contract, and
prom ssory estoppel. The District Court granted sunmary judgnent in favor
of T-H on the sex and age discrinmnation clains, but denied summary
judgnent on the breach of contract and pronissory estoppel clains. The
case then proceeded to trial on the latter clains. The jury found for T-H
on
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Fox's breach of contract claim but found that Fox was entitled to prevai
on her prom ssory estoppel claim and returned a verdict in her favor of
$46,527.00, to which the District Court added prejudgnent interest. The
court denied T-H s post-judgnent notion for judgnent as a matter of |aw or,
alternatively, for a new trial or to amend the judgnent. T-H tinmely
appeal s, claimng that the District Court erred in denying its notion for
judgnent as a matter of law. W agree with T-H and now reverse. W hold
that Fox failed to nake a subm ssible case on her prom ssory estoppel claim
and therefore that T-H s notion for judgnent as a matter of |aw should have
been granted.

Fox began working for Tollmn-Hundley Hotels! in 1989. She was
pronoted several tines and, by early 1992, was general nanager of a hotel
in Denver, Col orado. In February 1992, after Toll man-Hundl ey sold the
hotel where Fox was enployed, she was told that her job soon would be
termnated. During the next two weeks, Fox was involved in tying up | oose
ends in the hotel transfer when she was contacted by Tom Wlson, T-H s
vice-president for sales and marketing. W I son asked Fox to join T-H as
tenporary director of sales at the Mall of America Days Inn. Under the
terns of this interimenploynent agreenent, Fox woul d receive a base sal ary
pl us conmi ssions on roons booked by her sales departnent. |n addition,
because the position was only tenporary, T-H would allow Fox to live in the
hotel, to rent a car as needed, and to be reinbursed for weekend trips back
to Col orado every three weeks. Fox was told that permanent enpl oynent was
condi tioned on her satisfactory performance in the tenporary position and
a successful interview with the new general nanager who had not yet been
hired. Fox accepted the tenporary position and began her new job on March
15,

!According to appel |l ant, Toll man-Hundl ey Hotels is "a conpany
separate, but related to T-H. " Appellant's Br. at 1.
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1992. She worked as a tenporary enpl oyee for the next three and one-half
nonths. Paul H tselberger was eventually hired as the new general nmanager
and he offered Fox a permanent position as director of sales in June 1992.

The terns of Fox's permanent enpl oynent were negotiated over a period
of nonths. In a June 30, 1992 nenorandum Htsel berger detailed the terns
of T-H s offer of permanent enploynent. Under this offer, Fox's base
salary and commission fornmula were to renain the sane as her tenporary
position. But, because this was a pernmanent position, T-H told Fox that
she would have to obtain her own housing, provide her own |oca
transportation, and pay for all personal travel back to Colorado.
H tsel berger explicitly stated in the nenorandumthat this was a "permanent
position" and that he hoped Fox would "commit to a long term position."
Menor andum from H t sel berger to Fox (June 30, 1992), at 1, 2. Fox was told
that "with no real stretch, there is in excess of $18,000 in avail able
conmm ssions waiting to be earned," and, because the hotel was a "high
profile property," Fox would have an opportunity to do well "both
financially and professionally, by turning [the hotel] around.” 1d. at 2.
Al though H tsel berger expressed his enthusiasmfor a successful enploynent
relationship with Fox, the nenorandum contained no provisions on job
security and there was no proni se of continued enploynent term nable only
for cause.

In | ate sumrer, Fox advised Hitsel berger that she woul d accept the
permanent position, but the issue of reinbursement of noving expenses
remai ned unresol ved. Fox and Hitsel berger had several discussions
t hroughout the late sunmer concerning paynent of relocation expenses.
During these discussions, Hitselberger |earned that Fox was considering
ot her enpl oynment opportunities. He told Fox to stop pursuing these other
enpl oynent opportunities. Hitselberger apparently was concerned that Fox
would nove to Mnnesota at T-H s expense and then accept enploynent
el sewhere. Consequently, Hitsel berger advised Fox that T-H would pay for
t he



nmovi ng expenses only if Fox nmade a witten comitnent to stay in the
director of sales position at least three nonths after rel ocation or repay
the nmoving expenses if she left within three nonths of her nove. On
Cctober 7, 1992, Fox executed a witten unilateral agreenment conmitting to
t hese termns:

This will confirmny intention to remain with Tol | man- Hundl ey
Hotels for a mninumof three nonths fromthe date of ny nove.

| realize that the conpany is going to considerable expense to
pay ny noving expenses and | agree to reinburse themfor these
expenses should | leave prior to three nonths after | nove or
if | amternmnated due to theft or dishonesty.

It is certainly ny intention to remain with the conpany for
much | onger than the above three nonths. | have enjoyed being
enpl oyed by Tol | man- Hundl ey for over three years and am | ooki ng
forward to a continued long termrelationship.

/sl Judy Fox

Menor andum from Fox to Hitsel berger (Cct. 7, 1992), at 1

No one at T-H nade any representations as to the duration of Fox's
conti nued enploynent. 1In fact, at the tinme Fox executed this unilatera
agreenent, she asked Hitsel berger whether he would guarantee her three
nmont hs of enpl oynent. Undi sputed trial testinobny revealed that the
foll owi ng conversation occurred between Fox and Hitsel berger

She said, "WII| you guarantee ne three nonths?" And | said, "I

can't guarantee you any tinme at all you know that." And then
she | aughed and said, "Well, it was worth a try."
Trans. Vol. Il at 251



Wi le serving as director of sales, Fox and her department exceeded
budgeted sales targets in nearly all categories. She also successfully
negotiated a lucrative contract with United Airlines for flight crew roons.
If she had not been terminated, Fox would have received substanti al
commi ssions fromthe United contract. Despite the fact that Fox exceeded
her sales targets in many areas, T-H maintains that she "exhibited
persi stent performance probl ens and unprof essi onal behavior." Appellant's
Br. at 5. On nany occasions, Ms. Fox failed to foll ow up on outside sales
call reports brought in by her sales staff. The hotel was plagued by
over booki ngs and i nproper utilization of the group roons control |og, which
was designed to curtail this problem? Hotel nmanagenent also felt that Fox
did not nmanage or notivate junior nmenbers of the sales staff adequately.
I ndeed, Fox's sales staff conplained to hotel nmanagenent about mi streat nent
by Fox as well as her unprofessional behavior in front of custoners. 1In
addition, Fox failed to subnit accurate, legible, and tinely reports in
accordance with hotel requirenents. Fox even adnmitted that she was
counsel ed by her supervisors on several occasions about these problens and
received witten adnmonitions on at least two occasions. Trans. Vol. Il at
62-63, 66-70, 73; Menorandum from H tsel berger to Fox (Sept. 22, 1992), at
1 (first witten warning); MenorandumfromMley to Fox (Nov. 30, 1992),
at 1 (second witten warning). T-Htermnated Fox's enpl oynent on Decenber
11, 1992. This lawsuit was filed a short tine |ater.

W review de novo the denial of a notion for judgnent as a matter of
| aw, applying the sane standards as the district court. National Farners

Uni on Standard Ins. Co. v. Souris River Tel.

2l f an overbooking occurs, T-H nmust turn custoners away from
the Days Inn and "wal k" themto a conpetitor hotel where they are
put up at T-H s expense.
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Mitual Aid Coop., Nos. 94-3777, 95-1087, 95-1214, slip op. at 8 (8th Cr.
Jan. 31, 1996). A notion for judgnent as a matter of |aw presents a | egal

guestion to the district court, in the first instance, and to this Court
on review "whether there is sufficient evidence to support a jury
verdict." Wite v. Pence, 961 F.2d 776, 779 (8th Cr. 1992). Judgnent as
a matter of law is proper when the nonnoving party has not offered

sufficient evidence "to support a jury verdict in his or her favor."
Abbott v. Gty of CGrocker, 30 F.3d 994, 997 (8th Cr. 1994). In making our
deternination, we view the evidence in the light nost favorable to the

nonnovi ng party, giving that party the benefit of all favorable inferences
that reasonably can be drawn fromthe evidence. 1d. This Court will not
set aside a jury's verdict lightly, Nicks v. Mssouri, 67 F.3d 699, 704
(8th cir. 1995), nor will we "engage in a weighing or evaluation of the

evi dence or consider questions of credibility," Keenan v. Conputer ASSoCS.
Int'l, Inc., 13 F.3d 1266, 1268-69 (8th Cir. 1994). W conclude that Fox
failed to present sufficient evidence at trial to withstand T-H s noti on.

In Mnnesota, the "usual enpl oyer-enployee relationship is term nable
at the will of either" party. Cederstrand v. Lutheran Bhd., 117 N W2d
213, 221 (Mnn. 1962). This neans that the enployer can sunmarily dismss

an enpl oyee for any reason or no reason at all, and simlarly the enpl oyee
is under no obligation to remain on the job. Corumv. FarmCredit Servs.,
628 F. Supp. 707, 712 (D. Mnn. 1986). There is a "strong presunption" of
at-will status in Mnnesota. Spanier v. TCF Bank Sav., 495 N.W2d 18, 21
(Mnn. . App. 1993).

Relying on the doctrine of prom ssory estoppel, Fox argues that her
enpl oyment with T-H was not at will, but instead was "pernmanent" and
term nable only for cause. Pronissory estoppel is an equitable renedy that
"may be used to enforce a promnise of enploynent where no express contract
of enploynment exists.” Eklund v. Vincent Brass and Al um num Co., 351
N.W2d 371, 378 (Mnn. C.




App. 1984) (citing Gouse v. Goup Health Plan, Inc., 306 NW2d 114, 116
(Mnn. 1981)). To prevail on a claim of promssory estoppel under

M nnesota | aw an enpl oyee nust show three things: (1) that the enpl oyer
nmade a clear and definite pronmise to the enployee; (2) that the enployer
intended to induce the enployee to rely on the promse and that the
enpl oyee did so rely; and (3) that an injustice will occur unless the

prom se is enforced. See Ruud v. Great Plains Supply. Inc., 526 N W2d
369, 372 (Mnn. 1995) (citing Cohen v. Cowes Media Co., 479 N W2d 387,
391 (M nn. 1992)). In this case, the first elenent of a promssory

estoppel claimis entirely absent. Fox produced no evidence that T-H nade
a clear and definite prom se of continued enploynent term nable only for
cause. Her evidence thus was insufficient as a matter of |aw to overcone
M nnesota's strong presunption of at-will enploynment, and T-H therefore was
entitled to judgnent as a matter of |aw.

Fox argues that the conduct of the parties shows that T-H nade a
clear and definite promise to her. Appellee's Br. at 18. She points to
her successful three-year history with Tol | man-Hundl ey Hotels in Denver and
her successful conpletion of a three-and-one-half-nonth probationary period
as tenmporary director of sales in Mnnesota. 1d. at 18-19. Fox fails to
expl ai n, however, how these events supply evidence that T-H made a cl ear
and definite promse to her of continued enpl oynent terninable only for
cause. "A long term of service and good perfornmance review do not, by
t hensel ves, justify an inplied contract term for continued enploynent."
Corum 628 F. Supp. at 715; see also Dunas v. Kessler & Maguire Funeral
Home, Inc., 380 N.W2d 544, 546 (Mnn. C. App. 1986). Fox's successfu
past performance thus is not evidence of a clear and definite pronise of

conti nued enploynent term nable only for cause.

Fox also points to a nunber of statenments nmade by T-H, claimng that
these representations are clear and definite enough to support her claim
of promi ssory estoppel. She draws our



attention to the fact that Htsel berger characterized the director of sales
position as "permanent." This statenent does not constitute a clear and
definite promse of continued enploynent termnable only for cause. It has
long been the law of Mnnesota that an enployer's use of the terns

"permanent enpl oynent," "life enploynent,”" or enploynent "as |long as the
enpl oyee chooses" creates only an indefinite general hiring term nable at
the will of either party. Skagerberg v. Blandin Paper Co., 266 N.W 872,
874 (M nn. 1936); accord Pine Rver State Bank v. Mttille, 333 N W2d 622,
627 (Mnn. 1983); Harris v. Mardan Business Systens, lnc., 421 N W2d 350,
354 (Mnn. C. App. 1988). W think it is abundantly clear that

H tsel berger sinply used the word "permanent" to draw a distinction between

Fox's initial three-and-one-half-nonth tenporary position and his later
of fer of enploynent which was "steady or continuing although nevert hel ess
termnable at will," Friednman v. BRW lInc., 40 F.3d 293, 296 (8th GCir.
1994) (quoting Pine River, 333 N.W2d at 628-29)).

Li kewi se, Htselberger's statenents that the position would be "l ong
term and that Fox "would be part of the turnaround of the hotel" and that
she could do very well for herself do not constitute clear and definite
prom ses for continued enploynent term nable only for cause. See Abernman
v. Malden MIIs Indus.. Inc., 414 NW2d 769, 771 (Mnn. C. App. 1987)
(hol ding "general statenments of conpany policy are not definite enough").

I ndeed, "[e]very utterance of an enployer does not constitute an offer."
Corum 628 F. Supp. at 713 (citing Pine River, 333 N W2d at 630).
M nnesota courts have found nany statenents that are nore clear and
definite than those nmade by Hitsel berger to be insufficient to support a
claimof prom ssory estoppel. For exanple, statenents nade by an enpl oyer

that "I will always take care of you," "we are offering you security," and
"['you will be a] lifetinme sales representative" were not sufficiently clear
and definite. Aberman, 414 N.W2d at 771-72 (alteration in original).

Simlarly, the Mnnesota Suprenme Court held that an enployer's telling his



enpl oyee to "stay with the ship" and consider his enploynent a "career
situation" were insufficient to show a clear and definite prom se. Degen
V. Investors Diversified Servs., Inc., 110 NW2d 863, 865-66 (Mnn. 1961);
see also Corum 628 F. Supp. at 714 (stating enployee would have "job

security" did not constitute clear and definite promise); Ruud, 526 N W 2d
at 371-72 (finding statenent "good enpl oyees are taken care of" was not
clear and definite prom se); Dunmas, 380 N.W2d at 548 (finding statenment
that enployer and enployee would "retire together" was not clear and
definite promnise).

Fox attenpts to distinguish Ruud, but otherw se does not even attenpt
to distinguish this line of cases. I nstead, she relies on Rognlien v.
Carter, 443 NW2d 217 (Mnn. C. App. 1989), and G ouse, 306 N W2d at
116, two cases in which Mnnesota appellate courts reversed the disnissa

of prom ssory estoppel clains. Rognlien and Grouse, however, are easily
di sti ngui shable fromthe present case. 1In Rognlien, the Mnnesota Court
of Appeals reversed the summary disnissal of the plaintiff's prom ssory
estoppel claim because "the enployer had made a sufficiently clear and
definite promse of long-term enploynent that summary disnissal of
plaintiff's breach-of-contract claimwas reversed as well." Friedman, 40
F.3d at 297 (discussing Rognlien). Specifically, the enployer in Rognlien
all egedly had assured the plaintiff that he "would not have to worry about
his job so long as he did good work." Rognlien, 443 N.W2d at 219. The
M nnesota Court of Appeals held that the enployer's statenents would permt
ajury to find that the enployer had nmade "an offer of enpl oynent subject
to dismssal only for good cause." |1d. Thus, the court concluded that the
plaintiff should be allowed to go forward on his unilateral contract claim
and, as an alternative theory of recovery, also on his prom ssory estoppe

claim In the present case, however, there is no evidence that anyone ever
told Fox that her enploynent by T-H woul d continue as al ong as she did good
work. Hence, unlike the plaintiff in Rognlien, Fox has failed to create



a genuine issue of fact as to whether her enployer nade a sufficiently
clear and definite offer of continued enpl oynent subject to dismissal only
for good cause. Furthernore, the enployer in Rognlien nade statenents
assuring the enployee about job security in response to the enployee's
expressed desire to secure long-term enploynent. |In contrast, when Fox
i nqui red whet her her enpl oynent woul d be guaranteed for any m ni nrum anount
of tinme, Htselberger's answer was that he could not guarantee her any tine
at all. For these reasons, Rognlien is inapposite.

Fox's reliance on G ouse also is msplaced. G ouse does not anal yze
the "clear and definite prom se" conponent of a prom ssory estoppel claim
It focuses instead on the detrinental reliance elenent, which in this case
we need not and do not reach

On the other hand, the facts of Friedman v. BRW Inc., another case

governed by Mnnesota law, are simlar to the facts in this case. In
Fri edman, the plaintiff, having been fired, sued his fornmer enployer, BRW
Inc., on a promissory estoppel theory. W affirnmed the district court's
grant of summary judgnent dismssing Friedman's conpl ai nt, concl udi ng that
BRW never nmde "a clear and definite promise of |ong-term enploynent
termnable only for cause." Friedman, 40 F.3d at 297. Like Fox, Friednan
noved from another state to Mnnesota to accept a salaried position. Like
Fox, Friedman did not receive any specific promse as to the duration of
hi s enpl oynent. Li ke Fox, Friednman was told that the position was
"permanent." |d. at 295. W fail to see any legally relevant differences
bet ween Friedman and this case.® Fox has failed to show that T-H nmade a
clear and definite pronise of

3Shortly after Friedman began work, BRWtold himthat his job
was a "regular" as opposed to a "permanent" position. Al though Fox
attenpts to distinguish Friednman on this basis, we find her
argunent unpersuasive. Describing a position as "permanent" does
no nore to take it out of the at-will category than does descri bing
it as "regular."” See, e.q., Pine Rver State Bank v. Mettille, 333
N. W2d 622, 627 (M nn. 1983).
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conti nued enploynent terminable only for cause. Wthout proof of such a
prom se, Fox, like Friedman, had "no reasonable basis for relying on
anything other than an at-will relationship." 1d. at 297.

W hold as a matter of law that Fox failed to produce sufficient
evi dence of a clear and definite proni se of continued enpl oynent term nable
only for cause to overcone the strong presunption of at-will enploynent in
M nnesota. The jury verdict on her promissory estoppel claimtherefore
cannot stand, and T-H is entitled to judgnent as a nmatter of |aw
Accordingly, the judgnent of the District Court is reversed.

A true copy.
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