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MORRI S SHEPPARD ARNOLD, Circuit Judge.

Bet ween 1981 and mi d- 1993, Barney Sandow wor ked as an i nsurance agent
(representing insurance conpanies in selling policies) and an insurance
broker (representing individuals in buying policies). In 1990, he
persuaded one of his individual custoners to pledge an annuity worth over
$100, 000 as collateral for a bank |oan to a person unknown to the custoner
but vouched for by M. Sandow, in return, the custonmer was supposed to
receive incone fromwhat was described to himas interest on the annuity
of at least 12 percent. The borrower (who turned out to be M. Sandow
hi nsel f, al though his custoner was unaware of that) defaulted on

"The HONORABLE RI CHARD H. KYLE, United States District
Judge for the District of Mnnesota, sitting by
desi gnat i on.



the |loan, however, and the bank sued to foreclose on the annuity.
M. Sandow then instructed the bank to cash in the annuity; the bank
applied the proceeds to pay off the loan and sent the surplus to
M. Sandow, who never returned any noney to his custoner. Those events
were the subject of one federal indictnent against M. Sandow (which, for
simplicity's sake, we call the annuity pledge case). That i ndict nent
contained two counts of mail fraud and one count of wire fraud.

A different federal indictnent against M. Sandow charged that
bet ween m d-1991 and mi d- 1993, he and several co-defendants were invol ved
in establishing four conpanies that collected premuns for health insurance
but in fact failed to provide that insurance (for sinplicity's sake, we
call those charges the insurance fraud case). That indictnent contained
nine counts of mail fraud, two counts of wire fraud, and one count of
conspiracy (with his co-defendants). The co-defendants all pleaded guilty,
but M. Sandow chose to go to trial

The two cases were consolidated for trial. After an eight-day jury
trial in early 1995, M. Sandow was convicted on all counts. He was
subsequently sentenced to 60 nonths in prison. He appeals his convictions,
contending that the trial court inproperly adnitted into evidence a
prof essional |icense suspension, four civil judgnents, and a tax lien
against him incorrectly instructed the jury about that evidence; and
improperly refused a jury instruction on multiple conspiracies. M. Sandow
al so appeals his sentence, asserting that the trial court incorrectly
calculated the loss to the victins and erred in refusing to grant hima
reduction in offense level for acceptance of responsibility. W affirm
M. Sandow s convictions and his sentence.

On the second day of trial, the governnent sought to introduce
docunents showi ng that the insurance departnent of the state of



M ssouri had suspended M. Sandow s agent/broker |icense by consent for
three nmonths in 1990. That suspension was the result of a custoner
conplaint that M. Sandow had "m sappropriated funds, solicited insurance
when he was not appointed [authorized by a particul ar insurance conpany to
sell its policies] and failed to keep his fiduciary duty as a broker."
(The custoner alleged that M. Sandow had accepted $1,700 to buy an annuity
for her but never bought one and did not refund her noney until six nonths
|ater. The factual details of the custoner conplaint were brought out
t hrough testinony.)

M. Sandow objected, but the trial court admtted the docunents under
Fed. R Ev. 404(b), holding that the docunents were evidence of "notive,
intent, ... [or] plan," as pernmitted by the rule. Al though the trial
court did not explicitly say so at the tinme the docunents were admtted,
t he di scussion between the trial court and the | awers suggests strongly
that the trial court's ruling related solely to the annuity pl edge case.
There was no di scussion, at the tine the docunents were adm tted, of how,
if at all, they mght relate to the insurance fraud case.

On the seventh day of trial, the governnent sought to refer again to
t he docunments showi ng the suspension of M. Sandow s agent/broker |icense.
The governnment cited those docunents at that tinme as showi ng that
M. Sandow lied to various insurance conpani es, when subsequently applying
for agent status, about whether any of his custoners had ever filed a
conpl ai nt agai nst him whether he had ever been investigated or disciplined
by any state insurance departnent, and whether his professional |icense had
ever been suspended. M. Sandow objected, but the trial court allowed the
governnent to refer to that evidence, the court stating that the docunents
were relevant to the question of intent on the conspiracy count included
in the insurance fraud case. See Fed. R Ev. 404(b).



Although it is not conpletely clear from his appellate brief,
M . Sandow appears to concede that evidence of his agent/broker |icense
suspensi on was properly admtted under Fed. R Ev. 404(b) in the annuity
pl edge case. At oral argument, furthernore, M. Sandow acknow edged t hat
that evidence was properly admissible in the insurance fraud case to show
"intent, preparation, plan, know edge, ... or absence of nistake or

accident," see Fed. R Ev. 404(b), on the conspiracy count. G ven the
| atter concession, we are unsure whether M. Sandow still chall enges (as
he did in his appellate brief) the adnission of those docunents in any
other respect -- perhaps with regard to the remaining counts in the
i nsurance fraud case. |In the interest of thoroughness, however, we briefly

address that question.

We do not see the relevance of M. Sandow s agent/broker |icense
suspension to the mail fraud or wire fraud counts in the insurance fraud
case. Even if that evidence was nmarginally rel evant, noreover, we believe
that its probative value was far outweighed by its potential for generating
unfair prejudice against M. Sandow. See Fed. R Ev. 403. W concl ude,
nonet hel ess, that the error in admtting that evidence was harnl ess, given
t he overwhel ming proof of M. Sandow s guilt on all of the counts in the
i nsurance fraud case. W therefore decline to reverse his conviction in
that case for any reason associated with the adnission of the evidence
regarding his professional |icense suspension.

During discussion with the trial court about the evidence on the
suspensi on of M. Sandow s agent/broker |icense, M. Sandow asked for an
instruction, first, that the jury should "disregard the Governnent's
references to [those docunents] as substantive evidence" in the insurance
fraud case and, second, "that that evidence was adnmtted ... for the
pur pose of showi ng know edge and intent ... and that [the jury] cannot
consi der that evidence for any other purpose" in the annuity pl edge case.
During the jury



instructions conference, the trial court referred to "the [Fed. R Ev.
404(b)] instruction, which we discussed substantially, and elected to give

as tendered by the Defendant." M. Sandow made no objection to the
instructions at that tinme, nor did he object when the trial court actually
charged the jury.

W see no plain error in the trial court's instructions, and
certainly no prejudice resulting from them and therefore we reject
M. Sandow s further argunents that the trial court's instruction was too
narrow in that it failed to address the insurance fraud case at all and
that it was too broad in that it "used the unbrella term'state of mnd "
instead of specifying the exact limts under Fed. R Ev. 404(b) of the
jury's use of that evidence in the annuity pledge case. See, e.q., United
States v. Aranda, 963 F.2d 211, 216 (8th Cir. 1992); see also Fed. R Ev.
105, Fed. R Cim P. 30, Fed. R Cim P. 52(b), and 21 C Wight and
K. Graham Jr., Federal Practice and Procedure: Evidence 8 5065 at 325,

327 (1977).

.

On the second day of trial, the governnent sought to introduce
docunents showi ng that M. Sandow had had two civil judgnents against him
and had witten checks in late 1990 or early 1991 to pay those judgnments.
M. Sandow objected, but the trial court allowed the docunents to be
adm tted, accepting the government's contentions that they were rel evant
to show M. Sandow s notive for taking noney from his custoner in
connection with the charges in the annuity pledge case. See Fed. R Ev.
404(b) .

On the seventh day of trial, the governnent sought to refer again to
those two civil judgnents and to introduce additional documents show ng two
nmore civil judgnents and a federal tax lien against M. Sandow. The
governnent cited all of those exhibits at that tinme as show ng that
M. Sandow lied to various insurance conpani es, when subsequently applying
for agent status, about



whet her he had ever been a judgnent debtor and whether any federal tax
liens had ever been filed against him M. Sandow objected, but the tria
court allowed the governnent to refer to all of those docunents, the court
stating that they were relevant to the question of intent on the conspiracy
count included in the insurance fraud case. See Fed. R Ev. 404(b). On
appeal, M. Sandow argues that none of that evidence should have been
admtted and that, even if its adm ssion was proper, the trial court should
have instructed the jury not to use it except for the purposes all owed by
Fed. R Ev. 404(b).

The civil judgnents were manifestly relevant to the el enent of notive
in the annuity pledge case. See, e.g., United States v. Noland, 960 F.2d
1384, 1387-88, 1388 n.4 (8th Gr. 1992); see also United States v. Shriver
842 F.2d 968, 974-75 (7th Gr. 1988). W are frankly unable to conprehend
the governnent's argunment concerning the relevance to the insurance fraud

case of the civil judgnents or the federal tax lien, and we are in fact,

and equal ly frankly, inclined to see that evidence as reflective of piling
on by the governnent. But it was, in any event, harmess error, if it was
error, to admt the evidence in question, given the overwhel ni ng evi dence
of M. Sandow s guilt on all counts of the insurance fraud case. W note,

too, that any prejudicial effect that the adm ssion of that evidence m ght
have had was greatly blunted by the fact that the trial court did not allow
the governnent to refer to the facts on which the civil judgnents and the
federal tax lien were based. M. Sandow neither objected to the tria

court's instructions, noreover, nor offered a jury instruction on that
evidence. W see no plain error in the trial court's failure to give a
specific instruction on that evidence, and therefore we reject all of
M. Sandow s argunents with respect to the civil judgnents and the federa

tax lien.



M.

M. Sandow offered a jury instruction on mnultiple conspiracies
(rather than the single one charged in the insurance fraud case). The
trial court refused to give that instruction, stating that
"there [was] not sufficient evidence to support the giving of a[n]
[instruction on a] multiple conspiracy theory." On appeal, M. Sandow
chal | enges that refusal. We have read the trial transcript with care.
W see no error in the trial court's conclusion about the insufficiency of
the evidence with respect to rmultiple conspiracies.

V.

The presentence report on M. Sandow cal culated the total loss to the
victinmse from the insurance fraud case to be $2,745,412 -- prem uns of
$2, 000, 000 and outstanding clains of $745,412. Since M. Sandow did not
becone involved in the events charged in the insurance fraud case unti
early 1992, however, the presentence report deducted $114, 111 from t hat
total (apparently reflecting prem uns received before 1992), |eaving the
amount of $2,631,301 attributable to M. Sandow. Under the federal
sentencing guidelines, a loss to the victins of nore than $2,500, 000
requires an increase in base offense level of 13 levels. See U S. S G
8 2F1.1(b) (1) (N). The trial court used that increase in determning
M. Sandow s of fense | evel for sentencing purposes.

On appeal, M. Sandow contends that the loss to the victins should
have been calculated fromthe exact prem um anmounts testified to at trial
-- $1,873,870 -- rather than from the concededly approximate figure of
$2,000,000. W do not see the point of that argunent, since even using the
nore precise premumanounts yields a loss to the victins of $2,505,171 --
still nore than $2, 500, 000. M. Sandow further argues, however, that he
shoul d not be held responsible for the premuns collected after he left two
of the four conpanies in question (to formthe third conpany) and after a
co-defendant forned the fourth conpany that



was involved. Basically, M. Sandow reiterates his previous contention
that the establishnment of the various conpanies anobunted to separate
conspiraci es rather than a single one.

Under the sentencing guidelines, the calculation of loss to the
victins used in determining the offense |level of an individual defendant
who has participated in a "jointly undertaken crimnal activity" is to

include "all reasonably foreseeable acts ... of others ... that occurred
during the commission of the offense of conviction." See U S S G
8§ 1B1.3(a)(1)(B) and application note 2, illustration (c)(2); see also

US S G 8§ 1Bl1.1, application note 1(l1) (definition of "offense" includes
"all relevant conduct under § 1Bl1.3"). W have held, as noted above, that
there was no error in the trial court's conclusion that the evidence was
insufficient with respect to nultiple conspiracies. W also hold,
accordingly, that the trial court's determnation of the amount of loss to

the victins was not clearly erroneous. See, e.q., Kok v. United States,
17 F.3d 247, 250 (8th G r. 1994).

V.

Under the federal sentencing guidelines, a defendant nay receive a
decrease in base offense level of two levels if he or she has "clearly"
accepted responsibility for the offense. See U S.S.G § 3El.1(a). If the
def endant receives that two-level decrease, he or she nmmy receive an
additional one-level decrease if he or she "tinely" provides conplete
information to the governnent, see U S. S.G § 3E1.1(b)(1), or "tinely"
notifies the governnent of an intention to plead guilty, see U S S G
8 3E1.1(b)(2). The trial court declined to grant any decrease for
acceptance of responsibility by M. Sandow. On appeal, M. Sandow asserts
that the trial court inproperly denied one or both of the decreases
aut hori zed by the sentencing guidelines. W have read the sentencing
transcript carefully; the trial court's decision not to grant any decrease
for acceptance of responsibility was not clearly



erroneous. See, e.qg., United States v. Walter, 62 F.3d 1082, 1083 (8th
Cir. 1995) (per curiam.

VI .
For the reasons stated, we affirm M. Sandow s convictions and his
sent ence.
A true copy.
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