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Before MAG LL, BRI GHT, and MURPHY, Circuit Judges.

MAG LL, G rcuit Judge.

Janes G bson appeals the district court's?! denial of a wit of habeas
corpus under 28 U S.C. § 2254, arguing that the state failed to prove every
el enent of his drug trafficking offense beyond a reasonabl e doubt because
it tested an inadequate sanple of cocaine base, and that the state
i nperm ssibly used perenptory strikes agai nst African- Aneri can
veni repersons. W affirm

The Honorable Jean C. Hamilton, United States District Judge
for the Eastern District of Mssouri, adopting the report and
recommendati on of the Honorable Catherine D. Perry, fornerly United
States Magistrate Judge for the Eastern District of Mssouri, since
appointed United States District Judge for the Eastern District of
M ssouri .



On May 23, 1991, St. Louis, Mssouri police officers Mark G nman and
John Wnter observed appell ant Janes G bson, an African-Anerican, drop a
paper cup to the ground. Wen asked by the officers to pick up his litter
G bson deni ed having dropped the cup. Upon investigating, the officers
found that the cup contained pieces of what appeared to be cocai ne base,
and placed G bson under arrest.

G bson was tried before a jury in Mssouri state court. During voir
dire, the state used all of its perenptory challenges to strike seven
African-Anmericans from the jury, giving as reasons either that the
veni repersons had relatives who had been prosecuted or convicted for
crimnal offenses, had work schedul es which conflicted with jury service,
or equivocated over their ability to follow jury instructions. Duri ng
trial, the state presented evidence fromcrimnalist Mary Taylor that a
sanple of the material in the cup tested positive for the presence of
cocai ne base, and that all of the material in the cup had a uniformtexture
and color. The total weight of the material in the cup was 3.69 grans,
al t hough the piece tested by Taylor weighed |ess than 2 grans. The jury
convicted G bson for trafficking drugs in the second degree, Mb. Rev. Stat.
8 195.223.3(1) (possession of nore than two grans of a substance contai ni ng
cocai ne base), and he was sentenced to ten years inprisonnent. G bson's
conviction was affirnmed on appeal to the Mssouri Court of Appeals; see
State v. G bson, 856 S.W2d 78 (Mb. App. 1993).

G bson first argues that the state failed to prove beyond a
reasonabl e doubt that he possessed in excess of two grans of cocai ne base,
because the sanple tested by Taylor weighed |less than two grans. On
collateral review of the evidentiary sufficiency of



a state court conviction, we rnust deternine "whether, after view ng the
evidence in the light nost favorable to the prosecution, a rational trier
of fact could have found the essential elenents of the crine beyond a
reasonabl e doubt." Haynon v. H ggins, 846 F.2d 1145, 1146 (8th Cr. 1988)
(citing Jackson v. Virginia, 443 U S. 307, 319 (1979)). |In this case, the
state did not have to test every particle of the cocai ne base to prove its

nature; indeed, "[p]roof of the existence of a controlled substance need
not be by direct evidence" at all, United States v. Meeks, 857 F.2d 1201
1204 (8th Cir. 1988). W have "affirnmed the use of random testing to
establish that a substance contains cocai ne base" for sentencing purposes,
United States v. Johnson, 944 F.2d 396, 404-06 (8th Cir.), cert. denied,
502 U. S. 1008 (1991), and hold that this nmethod is also valid to prove the
el enents of an offense. The evidence presented to the jury in this case,

including the test results of a sanple of the material possessed by G bson
and testinony that all of the material was similar in texture and col or
was sufficient to prove that G bson possessed in excess of two grans of
cocai ne base beyond a reasonabl e doubt.

G bson next argues that the state violated Batson v. Kentucky, 476
US 79 (1986), by striking African-Anericans from the jury because of
their race. W apply a three-part analysis to a Batson claim See Purkett
v. Elem 115 S. C. 1769, 1770-71 (1995) (per curian). Assum ng t hat
G bson has nmade a prima facie case of racial discrinmnation, step one in

our analysis, we conclude that at step two the state successfully rebutted
that prima facie case by stating race-neutral reasons for its use of
perenptory strikes; see id. at 1771. W note that, at this stage, a court
does not weigh the plausibility of the reasons given by the state, but
nerely determines whether the reasons are facially race-neutral. It is
only at step three that "the persuasiveness of the justification becones
relevant--the step in which the trial court



det erm nes whether the opponent of the strike has carried his burden of
proving purposeful discrinmnation." 1d. At this step, "inplausible or
fantastic justifications may (and probably will) be found to be pretexts
for purposeful discrimnation." Id. However, "the ultinmate burden of
persuasi on regardi ng racial notivation rests with, and never shifts from
t he opponent of the strike." 1d. Wether a race-neutral explanation is

pretextual for discrimnation is a question of fact, see Jones v. Jones,
938 F.2d 838, 841 (8th Cir. 1991), and in "habeas proceedings in federa
courts, the factual findings of state courts are presuned to be correct,
and may be set aside, absent procedural error, only if they are 'not fairly
supported by the record.'" Purkett, 115 S. C. at 1771 (quoting 28 U S.C
8§ 2254(d)(8)). We conclude that the state courts' factual findings that
the state's racially-neutral reasons were not a pretext for discrimnation
were anply supported by the record, and that the district court did not err
in denying G bson's petition for a wit of habeas corpus

Accordingly, we affirmthe judgnent of the district court.

BRI GHT, CGircuit Judge, concurring.

| wite separately to enphasize the crucial inportance of the trial
judge's fact finding function as it relates to the Batson v. Kentucky, 476

US 79 (1979), jurisprudence. Prelimnarily, it is well to recall the
underpinnings for limting perenptory strikes in jury selection. |In Swain
v. Al abama, 380 U S. 202 (1965), a case preceding Batson, the United States
Suprene Court recognized that "a State's purposeful or deliberate denial
to Negroes on account of race of participation as jurors in the
adm nistration of justice violates the Equal Protection Cause." 1d. at
203-204. The Batson Court reaffirned that principle.

Additionally, the Court in Batson stated:



The harm from discrinmnatory jury selection extends
beyond that inflicted on the defendant and the excluded juror
to touch the entire comunity. Sel ection procedures that
pur poseful Iy exclude bl ack persons fromjuries underm ne public
confidence in the fairness of our system of justice. . . .
Discrimnation within the judicial systemis nbst pernicious
because it is “a stinmulant to that race prejudice which is an
i npedi nent to securing to [black citizens] that equal justice
which the law ainms to secure to all others.' Strauder [v. West
Virginia], 100 U S. [303], 308 (1880).

Id. at 87-88.

Under Batson, once the defendant nakes a prima facie case the
prosecutor (or proponent of the perenptory strike) nust articulate a
neutral explanation relating to the case to be tried. 1d. at 98. That
articulation nmust be "clear and reasonably specific". See, id. at 98 n. 20.
In the context of an objection to a perenptory strike, the court wll

usually act with pronptness, often at a bench conference outside the
hearing of the jury.

The showi ng of pretext usually will not call for any evidence, but
rather argument and reference to the voir dire of the jury. The reason
of fered by the prosecutor or proponent of the strike need not be accepted
by the court at stage three (pretext) of the proceeding.

As observed in Purkett v. Elem 115 S. C. 1769 (1995), inpossible,
fantastic, silly or superstitious justifications nay and probably will be

found pretextual. 1d. at 1771

Where, as in this case, the proponent of the strikes utilizes al
seven perenptory challenges to strike African-Anericans fromthe jury, a
fact finder could be justified in rejecting, as pretextual at stage three
of the proceedings, the race neutral reasons offered by the prosecutor.
Moreover, utilizing all perenptory challenges against mnority persons
presunptively



strikes at the very heart of the Batson rule--that a person shall not be
deprived by reasons of race of the privileges and obligations of
citizenship in serving as a juror

The seven African-Anericans who were stricken nay well have believed
that race underlay their rejection, regardl ess of the prosecutor's reasons
provided to the trial judge. Wen a prosecutor utilizes all perenptory
strikes against only African-Anerican citizens, the reasons offered wll
often carry a hollow sound of pretext, and a trial judge might |ook at
these reasons with a jaundi ced eye and reject them as pretextual

However, the state trial judge here honored the strikes in this case
and the Mssouri courts approved of that action as not violative of Batson
In a habeas case, the federal courts nust presunme such findings to be
correct if there is support in the record. And, as noted by the opinion
of the mpjority, sone evidence does support the strikes. | would add
however, that a contrary finding by the trial judge could have been easily
justified in the circunstances of this case.
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