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HANSEN, Circuit Judge.

Sal ena Gar ner br ought this action agai nst Arvin
| ndustries/Arvin North Anerican Autonotive (Arvin), alleging that
she had been terminated in connection with a reduction in force
(RIF) on the basis of her age, in violation of +the Age
Di scrimnation in Enploynent Act (ADEA), 29 U.S.C. 88 621-634, and
the M ssouri Human Rights Act (MHRA), Mb. Ann. Stat. § 213 (Vernon
1996). Arvin noved for summary judgnent, contending that Garner
had failed to set forth sufficient facts to establish either a
prima facie case or that Arvin's proffered reasons for the adverse

"The HONORABLE THOVAS M REAVLEY, United States Circuit
Judge
for the Fifth Crcuit, sitting by designation.



enpl oynment action were pretextual. The district court! granted
Arvin sunmary judgnment on both bases. Garner v. Arvin Indus.,
Inc., 885 F. Supp. 1254 (E.D. Mo. 1995). W affirm

Arvin Industries Inc. consists of several divisions, including
the Arvin North American Autonotive division. The Arvin North
Ameri can Autonotive division has a production facility in Dexter,
M ssouri, which produces autonobil e exhaust systens to be install ed
in new cars.

Sal ena Garner began working for Arvin at the Dexter facility

in 1975. Initially, she worked in bargaining unit positions (union
jobs), first as a wunit operator and subsequently as a
cl er k/ di spat cher . In May of 1981, Garner began working in the

engi neeri ng departnent as a nai nt enance cl erk, which was cl assified
as a non-union salaried position. Garner perfornmed a variety of
tasks in this position, including: recording work-order records,
reading air conpressor neters, general office filing, running
errands, issuing return goods notices, mnmeking copies, running
mai nt enance work orders, and answering the phone. Her prinmary duty
consi sted of readi ng and extracti ng pertinent data fromnai nt enance
work orders and entering the data into a conputer. Garner worked
in this position until her term nation from Arvin.

In 1991, Arvin determined that conditions in the autonobile
i ndustry necessitated a RIF. The Dexter plant manager, Phil Davis,
was instructed to elimnate 20 non-union salaried enployees to
reduce costs. Davis was not provided with specific instructions or

'The Honorabl e Stephen N. Linbaugh, United States District
Judge for the Eastern and Western Districts of M ssouri.
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criteria for selecting individuals to be included in the R F but he
was aware that the positions held by enployees in the RIF were
bei ng permanently elimnated. Davis net with the Dexter plant's
six departnment heads and informed them that a RIF was to be
i npl enented, that the |ayoffs were permanent in nature, and
accordingly, the departnent heads shoul d sel ect individuals whose
departure woul d i npact plant operations the least. Davis left to
t he departnment heads the responsibility of sel ecting enpl oyees for
the RIF because the departnment heads were nore famliar with the
capabilities of the individual enployees and the responsibilities
required for each position. Garner's departnent head at the tine
of the RIF was Robert WIIlis; Tom Holt, the nmintenance genera
foreman of the Dexter plant and Garner's imedi ate supervisor,
reported directly to WIlis.

Garner and 18 ot her non-uni on sal ari ed enpl oyees were sel ect ed
for the RIF. O this group, 5 enpl oyees were able to acquire union
positions in the Dexter plant, and the remaining 14, including
Garner, were termnated. At the tinme of the RIF, Garner was 58
years of age. Garner's various clerical duties in the engineering
depart ment were absorbed by a nunber of remaining enpl oyees. Resa
Foushee, a clerk in Garner's departnment who was 28 years of age at
the time of the RIF, assuned Garner's responsi bility for processing
mai nt enance wor k orders.

Garner brought this action alleging that she was term nated
because of her age. After extensive discovery, the district court
granted summary judgnent to Arvin and denied Garner's various
notions to strike portions of Arvin's sunmmary judgnment briefs and
exhibits. The district court |ater denied Garner's Federal Rul e of
Cvil Procedure 59(e) notion to alter or anmend the judgnent.
Gar ner appeal s.



In reviewing a district court's grant of summary judgnent, we
apply the sane standards as the district court. McLaughlin v.
Esselte Pendafl ex Corp., 50 F.3d 507, 510 (8th G r. 1995). Summary
judgnment is appropriate when the record, viewed in the |ight nost

favorabl e to the nonnoving party, shows that there is no genuine
i ssue of material fact and that the noving party is entitled to a
judgnment as a nmatter of |aw Id.; Fed. R Gv. P. 56(c). W
review the district court's grant of summary judgnent de novo
Seltzer-Bey v. Delo, 66 F.3d 961, 963 (8th G r. 1995).

Garner relies on indirect evidence to support her age
discrimnation claim and accordingly our analysis is governed by
the McDonnell Douglas Corp. v. Green, 411 U. S. 792 (1973), three-
step burden shifting method of proof.? Garner nust first satisfy
the elements of a prina facie case applicable in the RIF context.
Bashara v. Black Hills Corp., 26 F.3d 820, 823 (8th Cr. 1994). |If
she satisfies this standard, the burden of production shifts to
Arvin "to articulate a legitimate, non-discrimnatory reason for

t he adverse enpl oynent action,” i.e., Garner's term nation. Hutson
v. MDonnell Douglas Corp., 63 F.3d 771, 776-77 (8th Cr. 1995).
If Arvin proffers a legitimte reason, the burden shifts back to

Garner to denonstrate that Arvin's proffered reason is nerely a
pretext for age discrimnation. 1d. at 777. Finally, Garner at

*Garner also claimed in the district court that she had
di rect evidence of age discrimnation and that the "m xed
noti ves" anal ysis under Price Waterhouse v. Hopkins, 490 U S. 228
(1989), applied. She has abandoned that |egal theory before this
court. Additionally, although Garner filed her age
di scrimnation clai munder the MHRA along with the ADEA, the
district court analyzed her claimonly under the ADEA and that is
the way the parties have presented the issues to this court;
hence we too will analyze Garner's clains under the ADEA. In any
event, we observe that the sane anal ysis applies under both
statutes. See Bradford v. Norfolk Southern Corp., 54 F.3d 1412,
1416 (8th G r. 1995).
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all times carries the burden of persuasion to showthat the adverse
enpl oynment action was notivated by i ntentional discrimnation. 1d.
(citing St. Mary's Honor Center v. Hicks, 113 S. C. 2742, 2749
(1993)).

In this case, the district court granted summary judgnent to
Arvin on the basis that Garner failed to set forth sufficient facts
to establish a prima faci e case of age discrimnation. Garner, 885
F. Supp. at 1262. 1In the alternative, the court held that Garner
had not conme forth with sufficient evidence to create a jury issue
on whether Arvin's proffered reasons were pretextual. |d. at 1264.
W will assune for the purposes of this appeal that Garner has
established a prina facie case, because even granting her this
assunption, the district court properly granted sunmary judgnent to
Arvin on the issue of pretext.?®

Arvin submits that it termnated Garner pursuant to a RF
caused by an econom c downturn in the autonobile industry which
necessitated the term nation of 19 non-uni on sal ari ed enpl oyees at
the Dexter plant. The departnent heads were infornmed that the
positions held by enployees selected for the RIF were being
permanently elimnated. Accordingly, the departnment heads were to
sel ect enpl oyees for the RIF whose departure would affect plant
operations the least in the long run. Garner's superiors, WIllis
and Holt, stated that they selected individuals for the R F whose
positions could be elimnated or conbined with others and stil

W decline to follow Arvin's suggestion that Garner failed
to raise the issue of pretext in her resistance to Arvin's
sumary judgnent notion, thereby waiving the i ssue, and address
the nerits of Garner's pretext argunents as outlined in her
briefs. W recognize, however, that the district court observed
that Garner did not "explicitly argue that Arvin['s] reasons for
selecting her for termnation are pretextual,” Garner, 885 F
Supp. at 1262, and we |likew se note that Garner's brief in
opposition to Arvin's notion for summary judgnent does not
mention pretext or appear to otherw se argue the issue.
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| eave the departnent operational. OQher factors WIllis and Holt
consi dered were t he enpl oyee's exi sting work skills and capacity to
absorb new and additional responsibilities.

WIllis and Holt determined that Garner's various clerica
duties could be easily assuned by ot her enpl oyees. WIIlis selected
Garner for the RIF rather than Foushee, another engineering
departnment clerk who was responsible for the tool order and
purchase process, because he believed that the conputer system
Foushee operated for purchase orders was nore conplex than the
menu-dri ven conput er systemGrner used to process mai nt enance work
or ders. Thus, WIlis thought that Foushee could learn Garner's
conput er responsibilities nore quickly than vice-versa. Al ong the
sanme lines, around the time of the RF, Arvin decided to
decentralize its purchasing process fromits Indiana headquarters
to each of its seven manufacturing plants, and WIllis and Holt
believed that this devel opment would dramatically increase the
wor kl oad i nvol vi ng the purchase order process at the Dexter plant,
whi ch was a process that Foushee was fam liar with while Garner was
not. Finally, in selecting Garner for the RIF, WIlis and Holt
pl aced sonme weight on the fact that Garner had accumul ated
seniority tinme in the union as a result of her earlier union jobs
at the Dexter plant, which they believed woul d enabl e her to obtain
a union job rather than be separated from enpl oynent; Foushee,
however, had no uni on experience or seniority.

Because Arvin has articulated a |l egitimate, nondi scrim natory
reason for Garner's termnation, the burden shifts to Garner to
denonstrate the existence of a fact issue as to whether these
expl anations are a pretext for age-based discrimnmnation. In an
effort to meet this burden, Garner has submtted evi dence whi ch she
clainms creates a dispute as to whether Foushee, rather than she,
shoul d have been selected for the RIF. This evidence consists of
affidavits from Garner and one Nora Hardin, who in the past

- 6-



purportedly worked with Foushee and who states that at the tinme of
the RIF, Foushee possessed no conputer skills. This in turn,
according to Garner, casts considerable doubt on the validity of
Arvin's proffered rationale that it would be easier to teach
Foushee the conputer skills required for Garner's clerk position
t han vi ce-versa.

However, this argunent suffers froman elenentary infirmty:
the affidavits which purportedly serve to create the disputed fact
issue were not in the record when the district court ruled on
Arvin's sumrary judgnment notion. After the district court rendered
its sunmary judgnent ruling in favor of Arvin, Garner filed a
notion to alter or amend t he judgnent under Rul e 59(e) and attached
the two affidavits, which the district court denied. We have
repeatedly stressed that "[a] Rule 59(e) notion cannot be used to
rai se argunents which coul d, and shoul d, have been made before the
trial court entered final judgnent." Bannister v. Arnontrout, 4
F.3d 1434, 1440 (8th Cr. 1993) (internal quotations omtted),
cert. denied, 115 S. C. 418 (1994). Garner has advanced no reason
why these affidavits were not submtted with her opposition to

Arvin's notion for summary judgnment, and we therefore decline to
consi der them As the experienced district judge nore fully
outlined in his well-reasoned order, Garner, 885 F. Supp. at 1263,
Garner has offered no other evidence which would create a materi al
fact i ssue concerni ng whet her Foushee, rather than she, shoul d have
been selected for the RIF.

Garner al so argues that a fact dispute remains concerning the
validity of WIlis's and Holt's clains that, in selecting Garner
for the RIF, they considered that she had union seniority and
presunmably could obtain a union position at the Dexter plant.
Gar ner contends that when Holt and WIlis informed her that she had
been sel ected for the RIF, they nentioned to her the possibility of
returning to a union job, and she in turn innmediately informed t hem
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t hat she coul d not work in such a position because she had vari cose
vei ns whi ch prevented her frombei ng on her feet the anmount of tine
required for a union job. Garner suggests that at that point the
RI F process was still inthe early stages and Wllis and Holt could
have made adjustnents on who to include in the RIF based on this
i nformati on.

However, the record is clear that at the tinme that Wllis and
Holt selected Garner for the RIF, they were not aware that she
possessed any nedical condition that precluded her fromreturning
to a union job. As the district court observed, any contention to
the contrary is flatly contradicted by Garner's own deposition
testinmony. Garner, 885 F. Supp. at 1263-65. Garner's statenent to
WIllis and Holt that she could not work in a union job after they
i nformed her that she had been selected for the RIF does not alter
t he fact that when the deci sion was made to include her in the R F,
t he deci si onmaker s wer e unawar e of any purported nedi cal condition.
Finally, Garner's claimthat the RIF was still in the early stages
when she informed WIlis and Holt of her nedical condition is also
underm ned by her deposition testinony: she stated that she was
informed that she was selected for the RIF at the end of her shift
on Septenber 24, 1991, and Arvin had been "l aying people off" that
whol e day. (Appellant's App. at 45.)

Accordingly, we agree with the district court that Garner has
not presented sufficient evidence to create a genuine issue of
material fact that Arvin's proffered reasons for term nating her
were nerely a pretext for age discrimination.?

‘Garner al so nmade various notions in the district court to
strike portions of Arvin's briefs and exhibits, which the
district court denied. Although Garner does not explicitly raise
as separate legal points in her brief that the district court's
deni al of these notions was erroneous, she does devote a mmj or
portion of her brief to the argunent that the court erred in
failing to strike these itenms. To the extent that Garner does
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For the reasons enunerated above,

the district court.

A true copy.

Attest:

we affirm the judgnent

CLERK, U. S. COURT OF APPEALS, ElIGHTH ClI RCUIT.

appeal the district court's rulings on the notions to strike,
after carefully reviewing the record, we conclude that the
district court commtted no error by denying the notions.
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