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Ri cky Lee Hascall appeals the 262 nonth sentence he received
after pleading guilty to conspiracy to distribute nethanphetam ne
in violation of 21 US. C 8§ 846 (1988). He argues that the
district court® erred in finding hima career offender under USSG
§ 4B1.1 (Nov. 1994). Specifically, Hascall challenges the
determ nation that conspiracy to distribute nethanphetanine is a
controll ed substance offense under the Sentencing Cuidelines, and
he contends that the district court inproperly |abeled two prior
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second- degree burglary convictions as crinmes of violence because
the burglaries involved comrercial properties. W affirm

After receiving briefs and hearing argunments, the district
court ruled that conspiracy to distribute nethanphetam ne was a
control |l ed substance of fense under section 4Bl1.1 of the Sentencing
GQuidelines. Relying primarily on United States v. Carpenter, 11
F.3d 788 (8th Cir. 1993), cert. denied, 114 S. C. 1570 (1994), the
court also found that second-degree burglary of a comerci al
building is a crinme of violence as defined in section 4B1.2. Based
on these findings, the district court determ ned that Hascall was
a career offender with an offense level of thirty-seven and a
crimnal history category of VI. Followi ng a three-|evel reduction
for acceptance of responsibility, the court determned the
sentencing range to be 262 to 327 nonths. The court sentenced
Hascal |l to 262 nonths i npri sonnment, noting that the career of fender
classificationincreased Hascall's sentence by nore t han 100 nont hs
on both the | ow and hi gh ends of the sentencing range.

Section 4B1. 1, the career of fender provision of the Sentencing
Gui del i nes, provides:

A defendant is a career offender if (1) the defendant was
at |l east eighteen years old at the tine of the instant
offense, (2) the instant offense of conviction is a
felony that is either a crinme of violence or a controlled
substance of fense, and (3) the defendant has at | east two
prior felony convictions of either a crinme of violence or
a control |l ed substance offense.

Hascal |l challenges the district court's findings under the
second and third requirements of section 4B1.1. W review the
district court's application of the Sentencing Gui delines de novo.
United States v. @illickson, 981 F.2d 344, 346 (8th Cr. 1992).

Hascal | argues that section 4Bl1.1 is inapplicable because
conspiracy to distribute nethanphetanmine is not a controlled
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substance offense. Qur circuit recently decided this question in
United States v. Mendoza- Fi gueroa, 65 F.3d 691, 694 (8th G r. 1995)
(en banc), holding that drug conspiracies are included in the
career offender provisions of the Sentencing Cuidelines. Thus
Hascall's crinme satisfies the second requirenent of section 4Bl1.1

Hascal | argues that his two previous felony convictions for
second- degree burglary are not crines of violence under the third

requi renent of section 4B1.1. In 1985, Hascall commtted second-
degree burglary in Des Mines, lowa, when he entered a tire store
by kicking out the front door. Approximtely ten nmonths |ater,

Hascal | pleaded guilty to second-degree burglary after he entered
a Des Moi nes business with the intent to renove itens not bel ongi ng
to him He contends that these commercial burglaries are not
crinmes of violence as defined by the guidelines.

Section 4B1.2 defines a "crine of violence:"

(1) The term "crime of violence" neans any offense
under f eder al or state law punishable by
i mprisonnment for a term exceeding one year that --

(1) bhas as an elenent the use, attenpted use, or
t hreat ened use of physical force against the
person of another, or

(ii) is burglary of a dwelling, arson, or
extortion, involves use of explosives, or
ot herwi se involves conduct that presents a
serious potential risk of physical injury to
anot her.

Qur inquiry focuses on subsection (ii) of this definition.
Hascall contends that if the Sentencing Comm ssion intended the
guidelines to include all burglaries as crinmes of violence, the
Comm ssi on woul d not have used the phrase "burglary of a dwelling"
inthe definition. The governnment responds that burglary is per se
a crinme of violence and commercial burglary is included in the
"ot herwi se clause" of subsection (ii). Hascal | ' s second- degree
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burglaries of comrercial buildings are not "burglaries of
dwel lings,” so the issue narrows to whether they "otherw se
involve[ ] conduct that presents a serious potential risk of
physical injury to another.” USSG § 4B1.2(1)(ii).

Al t hough we have not yet considered the specific question of
whet her burglary of a commercial building is a crime of violence
under section 4Bl.2, we have held generally that second-degree
burglary qualifies as a crinme of violence under section 4B1.2
United States v. Ninrod, 940 F.2d 1186, 1189 (8th G r. 1991) ("the
inclusion of a prior conviction for second degree burglary in an
enhanced sentence cal cul ati on was proper"), cert. denied, 502 U S.
1079 (1992); Carpenter, 11 F.3d at 790-91.

Further, we have interpreted the otherwise clause in the
context of section 924(e) of the Arned Career Crimnal Act. W
hel d that attenpted second-degree burglary poses such a "serious
potential risk of physical injury"” that it qualifies as a violent
fel ony under the otherw se clause of section 924(e). See, e.q.,
United States v. Solonon, 998 F.2d 587, 590 (8th Cr.), cert.
denied, 114 S. C. 639 (1993); United States v. Demnt, No.
95-2690, slip op. at 4-5 (8th Cr. Jan. 26, 1996) (per curiam.
Second-degree burglary is at |east as dangerous as attenpted
second-degree burglary, if not nore so. The otherw se cl ause of
section 4B1.2 is identical to the otherw se clause of section

924(e), and there is no reason to believe that second-degree
burglary in the context of the guidelines poses a |lesser risk of
physical injury than it does under section 924(e). These cases
direct us to conclude that second-degree burglary of a comerci al
bui | di ng i nvol ves conduct that presents a serious potential risk of
physical injury to another under the otherw se clause of section
4B1.2. See United States v. Fiore, 983 F.2d 1, 4 (1st G r. 1992),
cert. denied, 113 S. C. 1830 (1993).




Qur holdings are based partly on the generic definition of
burglary in Taylor v. United States, 495 U. S. 575, 598 (1990). 1In
Taylor, 495 U S. at 577 (1990), the Suprene Court discussed the
meani ng of the termburglary as used in 18 U S.C. § 924(e).? The
Court held that for the purpose of enhancenent under
section 924(e), burglary includes a crine "having the basic
el enents of unlawful or unprivileged entry into, or renmaining in,

a building or structure, with intent to conmt a crine.” |d. at
598-99. Building or structure in this generic definition is broad
enough to include both a commercial building and a residence.

O her circuits are divided on whet her burglary of a comrerci al
building is a crime of violence under the Sentencing Guidelines.

In Fiore, 983 F.2d at 4, the First Crcuit held that "burglary
of a comerci al buil ding poses a potential for episodic viol ence so
substantial as to" be a crine of violence. After first recogni zing
the specific reference to burglary of a dwelling in section 4B1. 2,
the court turned its attention to the otherwi se clause. 1 d.
Looking to dicta in Taylor, 495 U S. at 594, the court noted the
statenent that conmercial burglaries often pose a far greater risk
of harmthan burglaries of dwelling places. Fiore, 983 F.2d at 4.
The First Crcuit recognized its recurrent hol ding that comrerci al
burglary is a violent felony under section 924(e) of the Arned
Career Crimnal Act. Id. That earlier First Crcuit decisions
referred to the Arned Career Crimnal Act and the interpretation of
its identically worded otherw se clause was a di stinction wthout
a difference. 1d.

’The relevant portion of section 924(e) defined a violent
felony as "burglary, . . . or otherw se involv[ing] conduct that
presents a serious potential risk of physical injury to another."”
Taylor, 495 U S. at 578. Cuideline section 4B1.2 defines a crine

of violence to include "burglary of a dwelling, . . . or otherw se
i nvol v[ing] conduct that presents a serious potential risk of
physical injury to another.” Wile the portions of the definitions

involving burglary differ, the "otherw se clause"” is the sane.
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The Tenth Circuit in United States v. Smith, 10 F.3d 724,
732-33 (1993) (per curiam, declined to followFiore, and held that
commercial burglary is not a crine of violence under the section
4B1. 2 otherw se clause, reasoning that the Sentencing Comm ssion
i ntended for the otherwi se clause to be narrowWy interpreted and
applied.® The Court believed that whether the "unlawful entry of
a non-dwel ling for the purpose of stealing property is regarded as

conduct which presents a serious potential risk of physical harm
to others,' and is therefore a "crime of violence,' cones down to
a policy judgnent." Id. at 733. A narrow interpretation was
i nportant because of the inherent tendency of the career offender
provision to "inpose severe punishnments at sudden and arbitrary
junctures, in contrast to the carefully constructed, graduated
schenme of sentencing reflected in the Cuidelines.” Id. at 732
(footnote omtted). Review ng section 924(e) of the Arned Career
Crimnal Act, the court expl ai ned that Congress expressly stated in
section 924(e)(2)(B)(ii) that all burglaries involve conduct that
presents a serious potential risk of physical injury to another.
Id. The Sentencing Comm ssi on had obvi ously declined to adopt that
Vi ew. Id. at 733. The Conmmi ssion's definition conspicuously
omtted burglary, with the single exception of burglary of a
dwel l'ing, and from1989 to the present, the Conm ssion has retained
the distinction between section 4B1.2 and section 924(e). I1d.

®Relying primarily on Snmith, other circuits have interpreted
section 4Bl1.2 to exclude commercial burglaries. See, e.qg., United
States v. Spell, 44 F.3d 936, 938 (11th G r. 1995) (per curiam
(hol di ng t hat "[b]y epr|C|tIy i ncluding the burglary of a dwelling
as a crinme of violence, the Guidelines intended to exclude fromthe
violent crine category those burglaries which do not involve
dwel 1'i ngs and occupi ed structures”); United States v. Harrison, 58
F.3d 115, 119 (4th Gr. 1995) (stating that burglaries of
comercial structures do not qualify as crines of violence); United
States v. Jackson, 22 F.3d 583, 585 (5th Gr. 1994) (holding that
burgl ary of a house vacant for seven years did not pose a "serious
potential risk of physical injury" and was not a crime of violence
because "when a burglary of a building is involved, it cannot be
said that there is always a substantial risk that force will be
used").
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The Tenth GCircuit found support in the fact that the
Sent enci ng Comnmi ssion failed to adopt a proposed 1992 anendnent to
section 4B1.2, which would have deleted the term "of a dwelling"
fromthe guideline.* Snmith, 10 F.3d at 733. However, the 1989
anmendnent to the guideline deleted an exanple in the Application
Not es whi ch expressly excluded comercial burglary.® In addition,
the Comm ssion failed to adopt a 1993 proposed anmendnent that woul d
have enbraced the Tenth Circuit's interpretation of section 4B1.2.°
W fail to see how the Comm ssion's inconsistent path supports a
particular viewon this issue. Neither the original version of the
gui del ine, nor the proposed anendnents, provide assistance in our
anal ysi s. Cases applying the original version are simlarly
unpersuasive. See, e.qg., United States v. Talbott, 902 F. 2d 1129,
1133 (4th G r. 1990).

We believe the Smth interpretation of section 4B1.2 fails to
accept the identity of the otherw se clauses in section 924(e) and
section 4B1.2. As we have said, second-degree burglary poses a
"serious potential risk for physical injury.” W choose not to

“The 1992 proposal recommended deleting the words "of a
dwel ling" in order to include all burglaries. 57 Fed. Reg. 62, 832,
62, 856-57 (proposed Dec. 31, 1992). The Comm ssion proposed this
change to conform the definition of a crinme of violence in the
career offender guideline to the statutory definition in the arned
career crimnal guideline. I1d.

®The original version of the Application Notes to section
4B1. 2 specifically excluded burglary of a conmercial building. The

Application Note stated: "Conviction for burglary of a dwelling
woul d be covered; conviction for burglary of other structures would
not be covered." See USSG App. C., anendnment 268. The 1989
anendnent deleted this exanple. 1d.

®'n 1993, the Conmission recognized the split between the
circuits and proposed that the Application Notes to section 4Bl1.2
be changed to read: "The term “crinme of violence includes
burglary of a dwelling (including any adjacent outbuilding
considered part of the dwelling). It does not include other kinds
of burglary."” 58 Fed. Reg. 67,522, 67,533 (proposed Dec. 21,
1993). Again, this proposal was not adopted.
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adopt a reading of section 4Bl.2 that is inconsistent with our
under st andi ng of the identically worded ot herw se cl ause in section
924(e).

The reasoning in Fiore is nost convincing, and we accept it in
preference to that in Smth and those circuits adopting its
approach. Further, the analysis in Fiore is consistent with our
earlier cases, which are binding on us. See United States v.
A ness, 9 F.3d 716, 717 (8th GCr. 1993), cert denied, 114 S. C
1326 (1994).

W conclude that the district court properly classified
Hascal | 's two second-degree burglaries as crinmes of viol ence under
section 4Bl. 2. Hs two prior convictions satisfy the final
requirenent of the section 4Bl1.1 career offender provision.
Accordingly, we affirmthe judgnent of conviction and the sentence
i nposed by the district court.
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