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Bef ore BEAM HEANEY, and MORRI S SHEPPARD ARNOLD, G rcuit Judges.

HEANEY, Circuit Judge.

Adri an Rogers appeals his convictions by a jury of bank
robbery and the use of a firearmin the conm ssion of a felony in
violation of 18 U . S.C. § 2113(a)-(b) and 18 U. S.C. 8§ 924(c),
respectively. W affirm

BACKGROUND

On Novenber 19, 1993, Rogers was indicted by a grand jury for
t he robbery of the United Security Savi ngs Bank of Davenport, |owa
and for the use of a firearmduring the commi ssion of the offense.
The district court schedul ed Rogers' arraignnent in the unusua
| ocation of the courtroom of the Pol k County Jail because Rogers
refused to submt to a strip-search, a prerequisite for
transportation to the federal courthouse. At the arraignnent,



Rogers' counsel was infornmed that Rogers would not | eave his cell.
Wth the court's perm ssion, Rogers' counsel went up to the cell to
i nform Rogers of the purpose of the arrai gnnent and the inportance
of his presence; Rogers told his counsel to proceed w thout him
Rogers' counsel returned to the courtroomand appeared on behal f of
his client. He did not request a continuance. The district court
found that Rogers had waived his right to be present and accepted
a "not guilty" plea entered on Rogers' behalf. No objection was
made to this procedure at the arraignnment or at trial

After the jury had been inpaneled and sworn for his trial
Rogers filed a notion to quash the venire fromwhich the jurors had
been drawn, challenging the constitutionality of lowa's jury-
sel ection process. Rogers' notion was denied. On March 1, 1995,
the jury found Rogers guilty of both the robbery and the firearns
of f ense. The court sentenced him to eighty and sixty nonths
i mprisonnment, respectively, to run consecutively and in additionto
a 240-nonth term inposed for a prior drug offense. Hs tota
sentence was 380-nonths inprisonnent.

I'1. DI SCUSSI ON

Rogers rai ses four i ssues on appeal: 1) the constitutionality
of lowa's jury-selection plan, 2) his absence at his arrai gnnment,
3) the identification procedures used at trial, and 4) the
sufficiency of the evidence for his convictions.

A | owa Jury-Sel ection Plan

Al t hough we affirm Rogers' convictions, we do so reluctantly
with respect to Rogers' challenge of the Iowa jury-sel ection plan.
W recogni ze that we are bound by a previous deci sion by our court,
United States v. Garcia, 991 F.2d 489, 491 (8th Cr. 1993), which
hel d t hat the present lowa pl an wi t hstands constitutional scrutiny.
Nevert hel ess, we feel conpelled to discuss our concerns on this
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i ssue and to encourage the court en banc to reconsider Garcia on
this appeal .

Rogers contends that the Iowa jury-sel ection plan violated his
Si xth Amendnment right to be tried by a jury nade up of a fair
cross-section of the conmunity. 1In the Southern District of |owa,
prospective jurors are selected froma master jury wheel, which is
filled every four years with nanes fromvoter registration |ists or
lists of actual voters. At Rogers' trial, eighty-nine jurors were
summoned for jury selection; all eighty-nine were white. At oral
argunment, Rogers' counsel wurged our court to consider the
difficulty of convincing an African-Anerican client that the system
that produced this jury pool is fair. Public confidence in the
fairness of the crimnal justice system with respect to community
participation in jury trials, is a concern the Suprene Court
explicitly recognized in Taylor v. Louisiana, 419 U S. 522, 530
(1975) .

In Garcia, our court recognized that the Sixth Armendnent
guarantees a crimnal defendant a jury nmade up of a fair cross-
section of the comunity. 991 F.2d at 491 (citing Taylor v.
Loui siana, 419 U. S. at 530). For a defendant to establish a prima
facie wviolation of the constitutional fair cross-section
requi renent, he nust show

(1) that the group alleged to be excluded is a
“distinctive' group in the community; (2) that the
representation of this group in venires fromwhich juries
are selected is not fair and reasonable in relation to
t he nunber of such persons in the conmunity; and (3) that
this underrepresentation is due to systematic excl usion
of the group in the jury-selection process.

Id. (citing Duren v. Mssouri, 439 U S. 357, 364 (1979)). Wile
recogni zing African Americans constitute a distinctive group, id.
(citing Peters v. Kiff, 407 U S. 493 (1972)), our court in Garcia
declined to consider whether African-Anerican representation in
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lowa venires is fair and reasonable. Instead, it determ ned that
Garcia failed to denonstrate that the jury-selection process
systematically excluded African Americans from representation in
jury pools, and thus, he failed to establish a prima facie
violation. |d.

In rejecting Garcia's argunent of systematic exclusion, our
court introduced an element of intentional discrimnation not
required by the Supreme Court. Qur court stated:

Garci a does not contend that |owa | aw i nposes any suspect
voter registration qualifications or that the Plan is
adm nistered in a discrimnatory nmanner. Garcia has not
made any show ng that African Americans or Hi spanics are
systematically excluded fromthe jury-sel ection process.
A nunerical disparity alone does not violate any of
Garcia' s rights and thus will not support a challenge to
the lowa Pl an.

Id. at 492. 1In contrast, the Suprene Court, in Duren v. M ssouri,
found a prima facie cross-section violation based largely on
nuneri cal evidence:

[ Petitioner's] wundisputed denobnstration that a |arge
di screpancy occurred not just occasionally but in every
weekly venire for a period of nearly a year manifestly
i ndi cates that the cause of the underrepresentati on was
systematic--that is, inherent in the particular jury-
sel ection process.

439 U.S. at 366. See also, United States v. Perez-Hernandez, 672
F.2d 1380, 1384 n.5 (11th Cr. 1982) ("In a fair cross section
anal ysis, purposeful discrimnation is irrelevant since the
enphasis is purely on the structure of the jury venire.").

In support of his constitutional challenge, Rogers presents
t he sane nunerical evidence of underrepresentati on as presented to
the court in Garcia and which our court declined to consider at
that tine. W now consider the evidence because we find it
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probative of both the second and third Duren el ements and because
it buttresses our request for reconsideration of Garcia. According
to the 1990 census, African Americans constituted 1.87% (31, 656 out
of 1,485,443) of the general population in the Central Division of
the Southern District of lowa. Yet only 1.29% (70 out of 5,424)
were included in the petit jury pool in the Central D vision from
March 1987 through March 1992.

Conmparing the nunber of African Anmericans in the general
popul ation with the nunber of those included in the jury pools,
Rogers provides two separate calculations for the court: 1) the
absol ute disparity, whichis the difference between the two figures
(1.87 and 1.29), or 0.579% and 2) the conparative disparity,?
which is 30.96% Al though wutilizing the absolute disparity
calculation may seem intuitive, its result wunderstates the
systematic representative deficiencies; the percentage disparity
can never exceed the percentage of African Anericans in the
comunity. Thus, in this case, even if African Anmericans were
excluded entirely fromthe lists of potential jurors, the nmaxi mum
di sparity, under an absolute cal culation, would be 1.87% In the
case of total exclusion, however, the conparative disparity figure
woul d be 100% Wile we recognize both figures provide a
sinplified statistical shorthand for a conplex issue, the
conparative disparity calculation provides a nore meaningful
measur e of systematic i nmpact vis-a-vis the "distinctive" group: it
calcul ates the representation of African Americans in jury pools
relative to the African-Anmerican conmunity rather than relative to
the entire population. Contra United States v. difford, 640 F. 2d

'The conparative disparity calculation is as foll ows:

% of African Americans % of African Americans
in the popul ation | ess in the venires
X 100

% of African Americans
in the popul ation
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150, 155 (8th Cr. 1981) (our court has declined to adopt the
conparative disparity concept as a better neans of calculating

underrepresentation). In this case, over a five-year period,
lowa's jury-sel ection systemunderrepresented the African-American
community by over thirty percent. In other words, a black was
thirty percent less likely to be called to serve on a jury than if
the conposition of the source lists perfectly mrrored the
comunity.

Interestingly, Rogers also states that if the jury-selection
plan in lowa randomy selected jurors fromthe entire citizenry,
the probability of calling only 70 African Anmericans out of 5,424
potential jurors is less than 0.1% Al t hough Rogers does not
provide the calculation for this figure, the governnent does not
dispute it and we take note of it as part of the record. The
extrenely | ow probability that the underrepresentati on woul d have
occurred by chance al one provides futher evidence that the system
itself contributed to the |l ack of African-Anmerican participationin
t he venire pools.

Def endant's statistics establish, at a mininum a prina facie
case that blacks are being systematically excluded from jury
service in the Southern District of lowa, and that, unless some
justification is forthcom ng, the systemin place there does not
conport with our constitution. See Duren, 439 U. S. at 367-68
Thus, this case warrants reconsideration by our court.?

*This author, witing for hinself only, also encourages the
|lowa federal district court to consider nmodifying its jury
selection plan to increase mnority representation in its jury
pools. A significant proportion of the defendants convicted in
the lowa federal courts are black: as of Novenmber 4, 1995,
nearly 22% (164 of the 756 federal prisoners) convicted in |owa
were black. Yet, lowa's use of voter lists has consistently
produced jury pools that have few or no persons of color. The
government responds that the observed underrepresentation in | owa
jury pools is likely due to the fact that African Anericans vote
in a lower proportion than the rest of the population. It
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B. Arr ai gnment

Rogers al so argues that his absence during his arrai gnnment
violated his Sixth Amendnent right to be present at all crimnal
proceedi ngs against him It is irrefutable that defendants have a
constitutional right to be present at every stage of a trial. See
[Ilinois v. Allen, 397 U. S. 337, 343 (1970) (citing Lewis v. United
States, 146 U.S. 370, 36 L.Ed. 1011, 13 S. C. 136 (1892)). More
specifically, Rule 43 of the Federal Rules of Crimnal Procedure
requires a defendant's presence at arraignnent. In this case

however, we consi der Rogers' absence as a basis for reversal only
if it constituted plain error because Rogers failed to properly
preserve this issue in the court below See Fed. R Cim P.
52(b); see, e.qg., United States v. Meeks, 857 F.2d 1201, 1203 (8th
Cir. 1988).

further argues that our court has not recognized such a
phenonenon as a constitutional violation. See difford, 640 F.2d
at 156 (citations omtted). Nevertheless, the |egislation
governing the creation of jury-selection plans, the Jury

Sel ection and Service Act of 1968, Pub. L. No. 90-274, § 101, 82
Stat. 54 (codified as anended at 28 U. S.C. 88 1861-1869),
requires plans to:

prescri be some other source or sources of nanmes in
addition to voter lists where necessary to foster the
policy and protect the rights secured by sections 1861
[fair cross-section requirenent] and 1862 [anti -
discrimnation] of this title.

28 U.S.C. 8§ 1863(b)(2) (1984). Several districts, including

M nnesot a, supplenment their jury lists with persons who have a
drivers license or a state identification card to increase
mnority representation. The lowa federal district courts should
simlarly supplenent its jury lists. See Cynthia A WIIians,
Note, Jury Source Representativeness and the Use of Voter
Registration Lists, 65 N.Y.U L. Rev. 590 (1990) (arguing that
courts shoul d order supplenentation of jury lists under the Jury
Sel ection and Service Act to remedy underrepresentation of jury
lists).




Were a defendant has had sufficient notice of the charges
agai nst hi mand an adequate opportunity to defend hinself at trial,
this court has held that an arraignnment is not required. United
States v. Cook, 972 F.2d 218 (8th Cr. 1992) (citing Garland v.
Washi ngton, 232 U. S. 642, 645 (1914) and United States v. Coff nan,
567 F.2d 960, 961 (10th G r. 1977)), cert. denied, 113 S. C. 991
(1993). In this case, Rogers was provided notice. At the tinme of
hi s arrai gnment, Rogers had received two copies of the indictnent;
furthernore, his counsel explained to himthe charges he faced and
the inmportance of his appearance. Three nonths |ater, Rogers was
present during a six-day jury trial, which provided himw th anple
opportunity to defend hinself against the charges. Under Cook, a
formal arrai gnment would be excused in this case. Mor eover, we
cannot say that Rogers' absence at his arraignnent |ed to manifest
injustice. W therefore affirmRogers' conviction on this ground.

C. | denti ficati on Procedures

Rogers further argues that the government's in-court
identification procedures were inpermssibly suggestive and
unreliable because he was one of only a few African Americans
present in the courtroom Rogers only explicitly challenges the
in-court identification by Shane Collins, a wtness for the
gover nment who had been unable to identify Rogers in a photo array
one week after the robbery yet pointed to Rogers in the courtroom
To sustain his claim Rogers nust denonstrate both that the
government's questioning of Collins was inpermssibly suggestive
and that it created a " very substantial |ikelihood of irreparable
m sidentification under the totality of the circunstances.'" See
United States v. Mirdock, 928 F.2d 293, 297 (8th Cr. 1991)
(quoting Manson v. Brathwaite, 432 U S. 98, 116 (1977)), cert.
denied, 116 S. C. 260 (1995).

On cross-exam nation, Rogers' counsel placed the reliability
and accuracy of the Collins' identification in context for the
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jury: he highlighted that Collins had only seen the suspect
fl eei ng across his backyard for a few m nutes and that he coul d not
identify Rogers in a photo |ineup one week | ater. Rogers' counsel
al so noted that, other than a few persons sitting in the spectator

gall ery, Rogers was the only black in the courtroom In addition
to Collins' testinony, at |east two other governnent w tnesses
identified Rogers, including Travis Hamers, Rogers' getaway
driver. The additional testinony dimnishes any |ikelihood of

irreparable msidentificationin this case. W therefore concl ude
that while Collins' identification of Rogers may have been taint ed,
we cannot say that the procedures used in this case violated
Rogers' due process rights.

D. Sufficiency of the Evidence

Finally, Rogers challenges the sufficiency of the evidence for
his convictions. W can reverse the jury's determ nations only if,
after review of the entire record in a light nost favorable to the
government, a reasonable jury could not have found guilt beyond a
reasonabl e doubt. See, e.qg., Cook, 972 F.2d at 221. There was
anple testinony at trial specifically connecting Rogers to the bank
robbery at issue. Moreover, bank personnel testified as to the use
of weapons during the robbery. Therefore, we do not upset the jury
verdicts in this case.

I11. CONCLUSI ON

Accordingly, we affirm Rogers' convictions for bank robbery
and the use of a firearmduring the offense. But, in so doing, we
encourage this court en banc to re-visit the issue of lowa's jury-
sel ection plan and the lowa federal district courts to reformtheir
jury plan to increase mnority representation.

BEAM Circuit Judge, concurring specially.



| concur in the result reached by the court and concur
specifically in Parts I, 1I1B, IIC 11D and Ill of the court's
opinion. | disagree with the contention that our opinionin United
States v. Garcia, 991 F.2d 489 (8th Gr. 1993) viol ates the hol di ng
in Duren v. Mssouri, 439 U S. 357 (1979) or the Constitution. The
purported underinclusion of the "distinctive group” in venires
gathered under the lowa jury selection plan results not from
systematic excl usi on of anyone but from an appar ent
underparticipation in voter registration and other election
processes by the targeted cl assification.

Judge Heaney extols the virtue of Mnnesota' s program of
suppl ementing the first stage venire assenbly with names from
drivers license |lists and, possibly, "state identification
card[s]," whatever this identification card list nay anmount to.
Wiile there is no evidence in the record one way or another, the
reasons underlying voter apathy may al so lead to di sproportionate
autonobile registrations and, thus, fewer drivers |icense
applications. |In any event, the Mdtor Voter programin effect in
lowa very likely makes use of a drivers license list a redundant
and unnecessary effort. See lowa Code Ann. 8 48A. 18 (West Supp
1995).

Judge Heaney does not place the source of the state
identification cards he refers to. Unl ess the cards identify a
reasonabl y uni versal group of citizens, the existence of which does
not readily spring to mnd, the suggestion would seem to run
contrary to the idea of equal opportunity for jury service
contenpl ated by Duren and the Constitution.

A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH Cl RCUIT.
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