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RI CHARD S. ARNOLD, Chief Judge.

Thi s case presents a narrow and i nteresti ng questi on about how
to interpret several provisions of the Internal Revenue Code. The
United States appeals fromthe District Court's tax-refund award to
Northern States Power Conpany and one of its subsidiaries
(collectively, "NSP"). The District Court granted NSP's noti on for
summary judgnment, and held that NSP was entitled to have the
interest on its tax refunds conputed by offsetting, or "netting,"
its tax wunderpaynents in 1980, 1983, and 1984 against its
overpaynments in 1981 and 1982. This "netting" approach elim nates
the expensive - for NSP - effect of a one per cent. difference



bet ween the interest rates on overpaynents and under paynents, that
is, between what the Governnment pays and what it earns.' The
United States argues that the tax laws give the IRS discretion to
credit a taxpayer's overpaynent against the sane taxpayer's
outstanding liability, and that overpaynents and under paynents nay
be "netted" for interest-calculation purposes only when the IRS
deci des to make such a credit. W agree, and reverse.

The relevant facts of this case are not contested. In 1990,
after an audit, the IRS rejected several of NSP's clained
deductions and assessed tax deficiencies against NSP for 1980
1981, 1983, and 1984. That sanme year, NSP paid the |IRS over $23
mllion for the deficiencies, plus interest. NSP then filed
anended returns, asserting previously unclained tax credits for
1981, 1982, and 1984, and brought this case, seeking refunds based
on these credits.

In 1994, NSP and the I RS settled nost of their disputes. They
agreed that NSP had overpaid its taxes in 1981 and 1982, but
underpaid in 1980, 1983, and 1984. And because the agreed-upon
deficiencies for 1980, 1983, and 1984 were snal | er than was t hought
when NSP paid its $23 million deficiency, it turns out NSP actual ly
overpaid for all five years.? So the parties agree that NSP is
entitled to refunds plus interest for all five years in question
(1980-84). Here, however, NSP and the IRS part conpany; they do

'Congress set the interest rate owed by a taxpayer on
under paynents one per cent. higher than the rate paid to a taxpayer
on overpaynents in the Tax Reform Act of 1986, Pub. L. No. 99-514,
100 Stat. 2085, 8§ 1511(a). The rates have changed several tines
since then, but the rate itself does not matter here.

*The parties stipulated the follow ng overpaynents: in 1980,
$1,846,947; in 1981, $5,616,786; in 1982, $130,238; in 1983, $311
663; and in 1984, $1,212,867. 1In all, NSP overpaid $9, 118, 501.
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not agree on howto calculate the interest due on the refund. This
di sagreenent is the subject of this appeal.

What nekes this case interesting is the gap between the
i nterest rates on underpaynents and overpaynents. See |I.R C. (26
US C) § 6621(a). If interest accrued on underpaynents and
overpaynents at the sane rate, the parties' disagreenent would
evaporate. That is, it would nmake no difference if underpaynents
and overpaynents were "netted,"” and the applicable interest rate
then applied to the difference, or if interest accrued, at the
appl i cabl e rates, sinmultaneously and separately on t he over paynents
and the underpaynents. Either way, it would all conme out in the
wash. But the rates are not the same, so netting can, in sone
cases, save - or cost - a great deal.?®

In this case, before NSP paid the deficiencies in 1990, it had
overpaid in 1981 and 1982 nore than it underpaid in 1980, 1983, and
1984. The United States argues that the interest due NSP shoul d be
cal cul ated separately for each of the tax years in question. But
NSP insists the IRS should credit its 1981 and 1982 overpaynents
against its 1980, 1983, and 1984 underpaynents as of the tinme the
under paynents arose. |If the IRStakes this "netting" approach, the
interest rate gap does not cone into play because, on bal ance, NSP
was, during the relevant years, the United States' creditor, not
debt or.

A

The District Court granted NSP' s notion for sunmary judgnent,
and held that NSP is "entitled to have the interest on its tax

The "netting" method of interest calculation would entitle
NSP to an additional $460, 000.
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refunds for 1980 through 1984 conputed by netting the 1981 and ' 82
over paynents against the '80, '83, and '84 underpaynents."” The
Court agreed with NSP that the 1986 Tax ReformAct, Pub. L. No. 99-
514, § 1511(b), 100 Stat. 2085, showed Congress's "specific concern
about potential unfairness to taxpayers, [who] had an over paynent
in one year and an underpaynent in another . . .." The Court
stated that "[t] he |l egislative history which acconpani es the Act is
explicit in providing that the Service should adopt and i npl enent
conputerized netting procedures” to "elimnate the unfairness”
caused by the higher interest rate for underpaynents. W t hout
di sparaging the Court's unease with what it perceived to be IRS
overreaching, we disagree with its decision. W think this caseis
controlled by the text of the Internal Revenue Code, not by the Tax
Reform Act's, or any other, legislative history.?

B

Qur analysis starts, and in this case ends, with the statutes
t hensel ves. See Staples v. United States, 114 S. C. 1793, 1797
(1994) (a statute's language is "the starting place in [a court's]
inquiry"); Arkansas AFL-CIOv. F.C. C, 11 F.3d 1430, 1440 (8th Cir.
1993) (when Congress's intent is clear from the words of the
statute, that is the "end of the judicial inquiry"). W think that
when, as here, the statutes are straightforward and clear,
| egi slative history and policy argunments are at best interesting,
at worst distracting and msleading, and in neither case
authoritative. See Davis v. Mchigan Dept. of the Treasury, 489
U.S. 803, 808 n.3 (1989) ("Legislative history is irrelevant to the
interpretation of an unanmbiguous statute."); United States v.
Field, 62 F.3d 246, 249 (8th Cr. 1995) (when the statutory
| anguage i s not anbi guous, there is "no need to search for clues to

‘I'néits brief, NSP points to the |legislative history of other
statutes passed since the 1986 Act. The District Court, however,
menti oned only the 1986 Act's history when it granted NSP's notion
for summary judgnent.
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Congress' intent in the legislative history").

As both parties recognize, the Internal Revenue Code does
provide for the type of "netting" sought by NSP in this case.
Under Section 6601(f) of the Code (26 U S.C.):

If any portion of a tax is satisfied by credit of an
over paynent, then no i nterest shall be i nposed under this
section on the portion of the tax so satisfied for any
period during which, if the credit had not been nmade,
i nterest would have been allowable with respect to such
over payment .

So, the IRS may credit a taxpayer's overpaynents against its
under paynents and thereby sidestep the effect of Section 6621's
interest-rate gap. But must it do so in this case?

Section 6601(f)'s netting provision is an exception to the
general rules for calculating interest on overpaynents and
under paynents. See |.R C. 88 6601(a); 6611(a), (b)(1), (2).° The

°[.R C. § 6601(a) provides:

Ceneral Rule.--If any anount of tax i nposed by this title
(whether required to be shown on a return, or to be paid
by stanp or by sone other nmethod) is not paid on or
before the | ast date prescribed for paynent, interest on
such anmount at the underpaynent rate established under
section 6621 shall be paid for the period fromsuch | ast
date to the date paid.

|.R C. 8 6611 states:

(a) Rate.--Interest shall be allowed and paid upon any
over paynent in respect of any internal revenue tax at the
over paynment rate established under section 6621.

(b) Period.--Such interest shall be all owed and paid as
fol |l ows:

(1) Credits.--In the case of a credit, from
t he date of the overpaynent to the due date of
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statute makes it plain that its netting provision cones into play
"[1]f any portion of a tax is satisfied by credit of an
over paynment." Turning next to Section 6402(a) (Authority to Make
Credits or Refunds), we find this provision:

Ceneral Rule.--In the case of any overpaynent, the
Secretary, within the applicable period of limtations,
may credit the anmount of such overpaynent, including any

interest allowed thereon, against any Iliability in
respect of an internal revenue tax on the part of the
person who made the overpaynent and shall, subject to

subsection (c) and (d), refund any bal ance to such person
(enmphasi s added).

Accordingly, the applicable Treasury regul ation states that "[t] he

Commi ssioner . . . may credit any overpaynent of tax, including
i nterest thereon, against any outstanding liability . . . owed by
t he person making the overpaynent . . .." 26 CF.R 8 301.6402-1

(1995) (enphasi s added).

W agree with the United States that the word "liability" in
Section 6402 neans "outstanding liability," one that is unpai d when
the credit is made. The Treasury regul ati ons support this reading,
see 26 C F.R 8 301.6402-1 (referring to an "outstanding
liability"), and we properly defer to these regul ations. See
Cottage Savings Ass'n v. Conmi ssioner, 499 U S. 554, 560-61 (1991)

t he amobunt agai nst which the credit is taken.

(2) Refunds.--In the case of a refund, from
the date of the overpaynment to a date (to be
determined by the Secretary) preceding the
date of the refund check by not nore than 30
days, whether or not such refund check is
accepted by the taxpayer after tender of such
check to the taxpayer. The acceptance of such
check shall be w thout prejudice to any right
of the taxpayer to <claim any additional
over paynment and interest thereon.



(courts nmust def er to [the Conm ssioner's] regul atory
interpretations of the Code so long as they are reasonable")

MIller v. United States, 65 F.3d 687, 689 (8th G r. 1995) (sane).
This is al so the readi ng that nmakes the nost sense, because only an
outstanding liability can be "satisfied" by a credit. See |I.R C
8§ 6601(f). NSP provides no support, other than a strained readi ng
of mscellaneous bits of legislative history, for its assertion

that Section 6402(a) is sonmehow "tinme-neutral,” that a "liability"
may be one that no |onger exists, but once did. W think this
argunment wi thers before the statute's plain neaning. W are

likewise not convinced by NSP's attenpt to read the word
"out st andi ng" out of the relevant Treasury regulation, 26 C F.R
8§ 301.6402-1. 1In our view, the regulation nmeans what it says.

So there must be an outstanding tax liability, against which
an overpaynent nay be credited, before Section 6402's netting
exception cones into play. But even assumng such aliability, the
| RS has discretion whether to credit an overpaynent to that
l[iability or not. Section 6402 is clear: the IRS "may credit the
anount of such overpaynment . . . against any liability." See,
e.9., In re Ryan, 64 F.3d 1516, 1523 (11th G r. 1995) ("[Section
6402], plainly gives the IRS the discretion to apply overpaynents
to any tax liability."); Pettibone Corp. v. United States, 34 F. 3d
536, 538 (7th GCir. 1994) (statute "leaves to the Conmm ssioner's
di scretion whether to apply overpaynents to delinquencies or to
refund themto the taxpayer"); Estate of Bender v. Conmi ssioner
827 F.2d 884, 887 (3d Cir. 1987) (discretionary power under
§ 6402(a) "rests exclusively with the IRS").

NSP argues that -- the IRS s statutorily granted discretion
notw t hstanding -- Congress has repeatedly insisted that the IRS
devel op conpr ehensi ve and conputeri zed i nterest-netting procedures,
toelimnate the possibility of unfairness caused by the interest-
rate gap. NSP cites no case or statutory authority for this
ar gunent . I nstead, NSP purports to glean a mandate for netting
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fromthe 1986 Tax Reform Act and its |legislative history, as well
as fromthe history of several |ater enactnments. NSP notes that
when Congress passed the 1986 Tax Reform Act, it authorized the
Treasury Departnment to "coordinate" Section 6621's different
interest rates for under- and overpaynents with Section 6601(f)'s
netting provision. Tax ReformAct of 1986, Pub. L. No. 99-514, 100
Stat. 2085, § 1511(b).° NSP explains, citing |egislative history,
t hat Congress recognized the RS s need for

substantial lead time to develop the data processing
capability to net . . . underpaynents and over paynents in
applying differential interest rates. The bill,
therefore, provides that the Secretary of the Treasury
may prescribe regulations providing for netting of tax
under paynent s and over paynents t hrough t he period endi ng
three years after the date of enactnment of the bill. By
that date, the conmttee expects that the IRS will have
i mpl enent ed conputerized netting procedures.

S. Rep. No. 313, 99th Cong., 2d Sess. 185, reprinted in 1986-3 C.B
(Vol. 3) v., 185 ; see also HR Conf. Rep. No. 841 (Pt. I1), 99th
Cong., 2d Sess. 785, reprinted in 1986-3 CB. (Vol. 4) v., 785
(noting that, after three years, "the IRS should have inplenented
t he nost conprehensive netting procedures that are consistent with
sound adm ni strative practice").

®Section 1511(b) states:

(b) COCRDI NATI ON BY REGULATI ON. -- The Secretary of the
Treasury . . . nmay issue regulations to coordinate
section 6621 of the Internal Revenue Code . . . wth

section 6601(f) of such Code. Such regul ati ons shall not
apply to any period 3 years after the date of the
enactment of this Act.

W note that this section says the Secretary "may" issue
regul ations to coordinate the two Code sections. This is not a
mandat e.
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According to NSP, Congress has continued to call for netting
of overpaynents and underpaynents in the legislative history of
enactnments since 1986. As we said above, however, all this
rummagi ng through the legislative history of statutes other than
those at issue is beside the point. See Consuner Product Safety
Commin v. GTE Sylvania, Inc., 447 U. S. 102, 117 (1980) (" the views
of a subsequent Congress form a hazardous basis for inferring the

intent of an earlier one'") (citation omtted). The rel evant
statutes are, we think, quite clear, and we are not convinced that
NSP's litany of congressional reports anounts to anything like a
mandat e. Congress knows very well howto mandate sonething; it has
not done so here. A statenent in a report that a conmttee of
Congress "expects" an agency to do sonething does not have the
force of law. The agency may, and probably should, heed such a
statenment, but a court will not enforce it when the statute itself
contains no warrant for doing so.

Thus, the IRS nmay credit an over paynent agai nst an out st andi ng
liability, and, if it does, Section 6601(f)'s netting provision
conmes into play. In this case, however, not only has the IRS
apparently chosen not to credit the overpaynents, there were no
outstanding liabilities against which the overpaynents m ght be
credited. NSP paid off its tax deficiencies, and then sone, in
1990. It then anended its returns and established that it was
entitled to refunds, though not to a credit, because, again, it no
| onger had any outstanding tax liabilities. Under Section 6402,
then, the IRS could not credit the overpaynents, and so Section
6601(f)'s netting rul e does not apply. And we enphasi ze agai n t hat
even if NSP had had outstanding liabilities, the IRS is not
required to credit overpaynents against them and therefore not
required to do the conprehensive netting described in Section
6601(f). In a proper case, the failure to credit overpaynents
m ght be reviewabl e on an abuse-of-di scretion basis, but no such
argunent is nade in this case.



| V.

I n our view, the | anguage of the rel evant statutes answers the
guestion raised in this case. Still, we think it appropriate to
comment on two other points discussed in the parties' briefs
First, the parties argue at sonme |ength about whether or not the
| RS has the technol ogical capacity to nmake interest netting its
standard practice. NSP insists that the IRS routinely does
extensive and conplicated corporate-refund conputations, and that
interest netting would not be inordinately burdensone on the I RS
The IRS, on the other hand, insists that inplenenting a
conprehensive netting system would not be "consistent with sound
admi ni strative practice."’

We do not know if the IRS can do conputerized conprehensive
netting of the kind sought by NSP or not. But in this case the
| RS's capabilities are irrelevant. The statutes are unambi guous,
and do not require NSP's proposed accounting nethods. |If the |aw
did require the IRS to calculate interest by netting overpaynents
and under paynents, so | ong as consi stent with "sound adm ni strative
practice,” then the IRS would have to start netting, or show that
it could not.

Second, NSP argues that a Seventh Circuit case, Pettibone
Corp. v. United States, 34 F.3d 536, supports its position. W
di sagr ee. In Pettibone, the court held that the netting of
over paynments and underpaynents was not a "setoff" wthin the

'NSP claims that in the legislative history of the Qmibus
Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat.
1388, and of the Uruguay Round Agreenments Act ("GATT"), Pub. L. No.
103-465, 108 Stat. 4809, Congress demanded the Treasury devel op
"the nobst conprehensive crediting procedures under section 6402
that are consistent with sound admnistrative practice . . .."
H R Rep. No. 826(1), Subtitle B, 103d Cong., 2d Sess., reprinted
in 1994 U S. Code Cong. & Ad. News 3773, 3950; H R Conf. Rep. No.
964, 101st Cong., 2d Sess., reprinted in 1990 U. S. Code Cong. & Ad.
News 2374, 2805-2806.
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meani ng of the Bankruptcy Code. |In Pettibone, as in this case, the
| RS and the taxpayer agreed on the anpunt of underpaynents and
over paynents, but disagreed on howto net the two sunms and on how
to calculate interest. Id. at 538. Ironically, the parties’
positions in Pettibone were the reverse of those here: the IRS
argued for "continuous netting of overpaynents, underpaynents, and
interest on the balance,” while the taxpayer wanted to "tally the
over paynent s and t he under paynents separately,” with "interest al so

accru[ing] separately . . .." lbid. The court did not address
whether or not netting was required, but sinply held that the
netting was not a prohibited setoff. |1d. at 542. Thus, Pettibone

has little to do with this case. Nevert hel ess, NSP argues that
because the I RS argued for continuous netting in Pettibone, it must
use continuous netting here.

W di sagr ee. First, if the IRS were to argue that the tax
| aws requi re conti nuous netting, for interest-cal cul ati on purposes,
of overpaynents and under paynents, it would be m staken. It is not
estopped to take the correct position here. Second, in Pettibone,
the IRS credited outstanding overpaynents against outstanding
under paynents, which it is permtted to do under Section 6402(a).
The Pettibone <court did discuss Section 6601(f)'s netting
procedure, but nothing in that decision suggests netting is
requi red when past underpaynents have al ready been fully paid. In
fact, the Pettibone court noted that, under Section 6402(a), the
"Internal Revenue Code |eaves to the Conm ssioner's discretion
whet her to apply overpaynents to delinquencies or to refund themto
the taxpayer,"” and enphasized that "[t]here are nany reasonable
interpretations of the provisions of the Internal Revenue Code.
The RS is free to choose anong them " Pettibone, 34 F.3d at 538,
542.

V.

For the reasons discussed in this opinion, we reverse the
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judgment of the District Court, and remand for further proceedi ngs
consistent with this opinion.

A true copy.
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-12-



