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BRI GHT, Circuit Judge.

Jo Ann Mudlitz brought this diversity suit in the district
court' against her fornmer enployer, Mitual Service |nsurance
Conpani es (Msl) for breach of contract, breach of covenant of good
faith and fair dealing and m srepresentation. The district court
granted MSI's notion for sunmary judgnent, and Mudl itz appeals. W
affirmthe district court's grant of summary judgnent.

The Honorable Janmes M Rosenbaum United States District
Judge for the District of M nnesot a.



BACKGROUND

Mudl i tz, a senior insurance underwiter, began working for NSI
on Cctober 7, 1991 as an at-will enployee. Midlitz received a copy
of the MsI enpl oyee handbook, which provided:

You may resign your enploynent at any tine. For any
reason or for no reason. And the conpany reserves the
same right to termnate the . . . enploynment of any

enpl oyee under the sane conditions.

Enpl oyee Handbook, Addendum at 2. Less than a year after her
enpl oynment began, Mudlitz's supervisor gave her a nenorandumtitled

"Performance Warning," dated August 12, 1992. Thi s nmenorandum
detailed a variety of problens, including Midlitz's alleged
negative attitude and resistance to authority. The menorandum

provided that Mudlitz's conti nued enpl oynent at MSI was dependent
on her attaining eight expectations, including "showing] positive
attitude and behavior[.]" Addendum at 10. The nmenorandum
concl uded:

Your behaviors are actions of serious resistance to
authority. We will review your behavi or and performance

[sic] againinthirty days. |If your current behavi or and
performance continue in this unacceptable manner, this
will be grounds for termination at that time. |If your

behavi or and performance deteriorates or if inprovenent
in your attitude is not denonstrated within the next
thirty day period, your enploynent relationship with NVSI
may be termnated prior to the end of the thirty day
per f or mance peri od.

| f your behavior and performance inproves during that
time but at any tine slips back, there will be grounds
for termnation wthout additional notice.

| would like to enphasize to you that this is a
confidential matter and nust not be discussed with

anyone. This is in keeping with your best interests.
Failure to do so will be grounds for inmedi ate di sm ssal .

Performance Warning (enphasis in original). Addendum at 11
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Mudl itz met with her supervisors on Thursday, August 13, 1992
to discuss the Performance Warning and continued to work through
t he next day. Midlitz then suffered an undi agnosed il |l ness and did
not return to work until Monday, August 24, 1992. At that tinme she
was gi ven a menorandum dat ed August 19, 1992, which stated:

Jody, during the past week | have had the opportunity to
speak individually with each person in the Goup
Underwiting Departnment. As | explained in our neeting
of Thursday, August 13, 1992, | had | earned of a possible
personnel problemin the Departnent. The allegation was
that a person or persons withinthe . . . Departnent were
docunenting every negative nove made by your Manager,
Betty House, with the expressed purpose of getting her
fired and disgracing her. The allegation further stated
that certain docunentation itenms were, in fact,
fabricated to further the cause.

[ The menorandum details five acts of alleged m sconduct
by Mudlitz.]

Your actions are considered to be gross mi sconduct and
result in your inmmediate involuntary termnation of
enpl oyment with Mutual Service Life Insurance Conpany.

Term nation Notice, Addendum at 76-77.

Mudl itz brought this diversity suit in the district court,
cont endi ng t hat t he Perfornance Warni ng ref or med her enpl oynent - at -
will contract to a term nable-for-cause only contract and created
a covenant of good faith and fair dealing, and that MSlI breached
t he enpl oynment contract and covenant by term nating her enpl oynent
wi t hout cause. Midlitz also alleged that the Performance War ni ng,
with the Termi nation Notice, gave rise to a clai mfor damages based
on m srepresentation by the enpl oyer.

Fol | owi ng di scovery, the district court granted MSl's sunmary
judgnment notion against Midlitz on her clains of breach of
contract, breach of covenant of good faith and fair dealing and
m srepresentation. On appeal, Midlitz argues that the grant of
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sumary judgnent was i nproper because questions of material fact
exi st for all of her clains.

['1. DI SCUSSI ON
A grant of summary judgnent is reviewed de novo. Tindle v.

Caudel I, 56 F.3d 966, 969 (8th Cir. 1995). Summary judgnent is
proper if, taking all facts and reasonabl e i nferences fromfacts in

the light nost favorable to the non-noving party, there is no
genuine issue of material fact, and the novant is entitled to
judgnment as a matter of law. 1d.; see also Fed. R Civ. P. 56(c).
The non-novi ng party nmay not rest upon nmere denials or allegations

in the pleadings, but nust set forth specific facts sufficient to
raise a genuine issue for trial. Tindle, 56 F.3d at 969 (citing
Celotex Corp. v. Catrett, 477 U'S. 317, 324 (1986)). Because
jurisdiction in this case is based on diversity of citizenshinp,

M nnesota substantive | aw applies, see, e.qg., Farr v. Farm Bureau
Ins. Co. of Nebraska, 61 F.3d 677, 679 (8th G r. 1995).

A. Breach of Contract.

Under the general rule of enploynment contract law in
M nnesota, Midlitz served as an at-will enployee and could be
termnated at any tinme with or without cause. See Cederstrand v.
Lut heran Brotherhood, 117 N.W2d 213, 221 (Mnn. 1962); but see
Hunt v. IBMMd Anerica Enpl oyees Federal Credit Union, 384 N.W2d
853, 856 n.7 (Mnn. 1986) (describing exceptions to at-wll
doctrine). Mudl itz contends, however, that WMSI reforned her
enpl oynment-at-will contract into a termnable-for-cause only
contract by warning her that she would be termnated in thirty days
if she did not inprove her behavior.

I n maki ng this argunment, Mudlitz relies on M nnesota deci si ons
holding that provisions in enployee handbooks can nodify
enpl oyment-at-will contracts and require cause for term nation.
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See Feges v. Perkins Restaurants, Inc., 483 NW2d 701 (M nn.
1992); Lewis v. Equitable Life Assur. Soc., 389 N.W2d 876 (M nn.
1986); Pine River State Bank v. Mettille, 333 NW2d 622 (M nn
1983). The Pine River court noted that an enployee handbook
provi si on

if informan offer, and if accepted by the enpl oyee, may
create a binding unilateral contract. The offer nust be
definite in formand nust be conmuni cated to t he of f eree.

Whether a proposal is neant to be an offer for a
unilateral contract is determned by the outward
mani festations of the parties, not by their subjective
i ntentions.

333 N.W2d at 626.

Al t hough the MSI Enployee Handbook explicitly created an
enpl oynment-at-will contract, Mudlitz neverthel ess argues that this
court should expand the principle of Pine River and construe a
di sciplinary notice such as the one here as creating a contract
nodi fying the at-will arrangenent. Mudlitz cites no M nnesota
decision indicating that an explicit enploynment-at-will contract
contai ned in an enpl oyee handbook can be reforned to a term nabl e-
for-cause agreenent as the result of the i ssuance of a disciplinary

warning to one enployee, while other simlar enployees are
termnable "at-will." Nothing in the | anguage or circunstances of
t he Perfornmance Warni ng here reasonably creates an inference that
M5l was offering Mudlitz a contract which provided her with greater
ri ghts than she had under the Enpl oyee Handbook. W agree with the
district court that:

it is wholly irrational to assume that a notice given
under [these] circunstances, where an enpl oyee is being
di sciplined and warned that [her] job is about to be
term nat ed, woul d sonmehow ri pen into an assured contract
of a progressive discipline over that 30-day period. It
beggars the imagi nation.



Summary Judgnent Transcript, Addendumat 5. The Pine River court
adnoni shed that "[n]ot every utterance of an enployer is binding.
It remains true that the enployer's prerogative to nake

i ndependent, good faith judgnments about enployees is inportant in
our free enterprise system” Pine River, 333 N.W2d at 630
(quotations omtted).

The Performance Warning could not, as a natter of fact or | aw,
have nodified Mudlitz's enploynment-at-will contract, and MSI did
not breach that contract when, as Mudlitz alleges, it term nated
her enpl oynment w thout cause. The district court did not err in
ordering summary judgnent for Mudlitz's breach of contract claim

B. Covenant of Good Faith and Fair Dealing.

Mudl itz argues that the Performance Warni ng creat ed a covenant
of good faith and fair dealing between MSI and herself, and that
MBI breached that covenant by dismssing her wthout cause. In
Poff v. Western Nat. Mut. Ins. Co., 13 F.3d 1189 (8th Cr. 1994),
this court noted that "the M nnesota Suprene Court has squarely
held that there is no inplied covenant of good faith and fair
dealing in M nnesota enpl oynent contracts.” 1d. at 1191 (anal yzi ng
Hunt v. IBMMd Anerica Enpl oyees Federal Credit Union, 384 N.W2d
853, 858-59 (Mnn. 1986)). To create an express covenant of good
faith and fair dealing, "there nust be specific and definite terns
that neet the contractual requirenents of an enforceabl e unil ateral
offer. . . . [T]he sane specificity required to nodify the at-will
relationshipis also required to create an express covenant of good
faith and fair dealing.” Id.

As noted above, the Performance Warning did not reform
Mudlitz's enpl oynent contract to require cause for term nation, and
MBI did not promse to act in good faith towards Mudlitz. Because
t he Performance Warni ng di d not expressly create a covenant of good
faith and fair dealing, and because a covenant of good faith and
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fair dealing may not be inferred, the district court properly
granted summary judgnment for this claim

C. Msrepresentation.

Mudlitz clainms that MsSI either intentionally, recklessly or
negligently nade untrue statenents about her perfornmance and
opportunity to continue her enploynent in the Performance Warning
and Term nati on Not i ce, and she seeks damages for
m srepresentation.

Rel i ance and damages are necessary el enents for a prina facie
case of m srepresentation. See Hanks v. Hubbard Broadcasting,
Inc., 493 N.wW2d 302, 308 (Mnn.App. 1992) (listing elenents).
Mudlitz does not describe how she relied on the alleged
m srepresentations made by WMSI, or what damges she suffered.
Mudl itz nerely asserts that she "justifiably and actually relied on
the representati ons nade by Msl," and "suffered damages as a result
of her reliance on the representations made by MSI." Appellant's
Brief at 26. While Mudlitz continued working after receiving the
Performance Warning, this alone is legally insufficient to act as
reliance. See Hanks, 493 N.W2d at 309 ("W recogni ze that where
an at-wi Il enployee nerely continues to work and does not claimto
have turned down any offers of enploynent based upon an enpl oyer's
representations, noreliance will be found"). Midlitz's assertions
of damages are purely conclusory, and she alleges no facts upon
whi ch a finding of damages coul d be based.

Assuming, as we nust, that Mudlitz is correct and all of the
factual statements in the Performance Warning and Term nation
Notice are fal se, she has failed to supply the necessary el enents
of reliance and damages for her prima facie case. Midlitz has not
met her burden under Fed. R Cv. P. 56(e), and the district court
properly entered summary judgnent on her claim for the tort of
m srepresentation.
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I11. CONCLUSI ON

We affirmthe judgnment of the district court.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH Cl RCUIT.



