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BEAM Circuit Judge.

Mar k Juan Ham | ton, an Anerican Indian, initiated the present
action under the Cvil R ghts Act of 1871, 42 U S.C. § 1983,
al l eging that M ssouri prisonofficials (prisonofficials) violated
his First Amendnent right to free exercise of religion by requiring
himto cut his hair and by denying him access to a sweat | odge.
Appl ying the Religious Freedom Restoration Act (RFRA), 42 U S.C. 8
2000bb, the district court enjoined prison officials fromenforcing



a hair length regulation and ordered themto provide a weekly sweat
| odge cerenony. Prison officials appeal. Because the prison
regul ation and policy at issue do not violate Hamlton's right to
free exercise of religion as protected by the First Amendnent and
RFRA, we reverse.

BACKGROUND

Ham [ton is incarcerated at the nmaxinum security Pot osi
Correctional Center (Potosi).? The facility provides cross-
denomi national religious facilities inside prison buildings.
American Indian inmates at Potosi are allowed to pray, to gather
together for regularly scheduled services, to neet wth outside
spiritual leaders, and to obtain religious reading nmaterial from
the library. Anerican Indians are also allowed to carry nedici ne
bags contai ning cerenonial itens and have access to a cerenonia
pi pe and ki nni ki nni k (a cerenoni al "tobacco"” consisting of wllow,
sweet grass, sage and cedar). Potosi does not all ow a sweat | odge,
sweat | odge cerenony, or fires on the premses. Potosi officials
enforce a Mssouri Departnent of Corrections regulation that
prohi bits hair | ength beyond the collar for nale i nmates. Ham |ton
asserts that prison officials violated his First Amendnent right to
free exercise of religion by denying hi mand ot her Anmerican Indian
pri soners access to a sweat | odge and by requiring their conpliance
with the hair length regulation.

Ham | t on brought the present action seeking injunctiverelief,
damages and attorney fees. Ham lton's danage cl ai ns were di sm ssed
and are not before us on appeal. A hearing was held on March 29
and 30, 1994, on Hamlton's equitabl e denmands.

'Hami I ton was incarcerated at the Jefferson City prison when
he initiated this action. Ham |ton was subsequently transferred to
Pot osi, where he was incarcerated at the tinme of the hearing in
1994.
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A Hair Length

Ham lton testified that Anmerican Indian males believe that
their hair is a gift fromthe Creator and is to be cut only when
sonmeone close to them dies. Ham | ton and other American Indian
inmates had long hair but were forced to cut it at the Potosi
prison. Hamlton testified that at one tinme his hair was four-feet
| ong.

Prison officials testified that long hair poses a threat to
prison safety and security. Stephen Long, the Assistant Director
of Adult Institutions for the M ssouri Departnent of Corrections,
testified that inmates could conceal contraband, i ncluding
dangerous materials, intheir long hair. Long stated that w thout
the hair length regulation, prison staff would be required to
perform nore frequent searches of inmates, which could cause
conflicts between staff and inmates. Searching an innmate's |ong
hair would be difficult, especially if the inmate's long hair were
brai ded. Long also testified that the prison had tried to control
gangs by not allowing themto identify thensel ves through col ors,
clothes, or hair carvings. He testified that exenpting Anerican
I ndians fromthe hair |length regulation could cause resentnent by
the other inmates. He concluded that there was no alternative to
the hair length policy because only short hair can easily be
searched and remain free of contraband. Finally, Long noted that
I ong hair could al so cause problens with inmate identification.

B. Sweat Lodge

The sweat | odge cerenony primarily takes place inside a dome-
shaped structure constructed of bent willow poles and covered with
hi des, bl ankets, or tarps. Rocks heated in a separate fire are
placed in the center of the |lodge. During the cerenony, several
tools are used including an axe (to split the firewod), a shovel
(to transfer the hot rocks fromthe fire to the sweat |odge) and
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deer antlers. Participants, who are nude, pour water on the hot
rocks to create steam which causes themto sweat. Throughout the
cerenony, the | odge remains covered to retain the steamand to keep
out the light. The cerenony |asts between one and three hours.
When the | odge is not in use, the covers are renoved but the will ow
pol es remain intact.

Ham [ton testified that the sweat |odge cerenmony is
instrunental to the practice of his religion because it purifies
the participant. Purity, according to Hamlton, is a prerequisite
to participating in other religious cerenonies, such as offering
prayers and snoking the sacred pipe. Hamlton also testified that
participants in these cerenonies nust be seated outdoors on the
gr ound. Ham [ ton stated that if he could not have access to a
sweat | odge cerenony, he would not and could not practice any
aspect of his religion.

Ham [ton introduced deposition testinony from prison
adm nistrators in a few other states that their respective
facilities conduct sweat |odge cerenponies wthout any major
probl ens. These prison adm nistrators conceded that they were
aware of some problens, including runors of sexual inpropriety
during the sweat | odge cerenony. No prisoner had filed a fornal
conplaint and the prison guards were unable to observe what
actual ly occurred inside the | odge.

The Potosi prison officials testified that the sweat |odge
requested by Hamilton raised concerns of prison safety and
security. Specifically, Long testified that the inplenents
requested by Hami I ton to conduct the sweat | odge cerenony, such as
a shovel and an axe, could be used to assault other inmates and
pri son guards. Long further testified that problens arise when
inmates in a maxi mum security prison, who are typically prone to
vi ol ence, congregate in groups.



Al an Luebbers, the Associate Superintendent at Potosi,
testified that i nmates who work with tools are supervised by prison
guards. The secluded nature of the sweat |odge would make such
supervision inpossible, thus providing the inmtes wth an
opportunity to assault other inmates, nmake weapons, use drugs, dig
a tunnel, and engage in honosexual activity. Normally, a prison
guard is posted at religious functions to observe the inmates and
ensure their safety.

Gary Tune, the Chaplain at the Potosi Correctional Center,
testified that if a sweat |odge were built it would be the only
facility devoted to a single religion. Assistant Director Long
al so expressed concern over allowi ng Ham Iton, an i nmate, to deci de
who may or may not use the sweat | odge. He concl uded that
provi ding a sweat | odge may cause resentnent anong the inmates.

Jodi e Jackson, the Chaplaincy Coordinator for the M ssouri
Department of Corrections, testified that sone Anerican |Indian
inmates at other M ssouri state prisons practiced their religion
out doors on the ground wi thout the benefit of a sweat | odge. Those
pri soners of fered prayers, observed speci al seasons, and snoked t he
cerenoni al pipe. Jackson testified that Ham | ton had not requested
perm ssion to practice his religion outdoors in a manner simlar to
that at other institutions. Jackson stated, however, that the
M ssouri Departnent of Corrections woul d consi der such a request if
it were made.

The district court found "that the regul ati ons and polici es at
issue in this lawsuit with regard to plaintiff's practice of his
religion substantially [burden] plaintiff's exercise of his
religion.” Hamlton v. Schriro, 863 F. Supp. 1019, 1024 (WD. M.
1994). The district court held that "[a]lthough safety, security
and cost concerns nay be shown to be conpelling governnental

interests in the prison setting, defendants have not shown that the
regul ations and practices used by the Mssouri Departnment of
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Corrections are the least restrictive neans of furthering that
interest.” 1d. The district court enjoined enforcenent of the
hair length regulation and ordered the prison officials to allow
Ham [ ton to practice his religion, including a weekly sweat | odge
cerenony. 1d. at 1020. 1In a subsequent order, the district court
awarded attorney fees to Hamlton. The district court also stated
"that for 6 nonths after the sweat | odge becones operational and
the cerenony is inplenented, participation in the sweat | odge
cerenony shall be limted to those who are sincere adherents of the
Native Anmerican religion or to those who have been approved for
participation by majority vote of Native Ameri cans who practice the
Native Anerican religion and are scheduled to participate in the
cerenony. " Ham [ton v. Schriro, No. 91-4373, Amended Judgnent
(WD. M. Nov. 21, 1994).

On appeal, the prison officials contend that: (1) Hamilton is
not sincere in his adherence to the American Indian religion; (2)
the prison regulations and policies do not substantially burden
Ham [ ton's free exercise of his religious beliefs; and (3) the
limtations inposed on hair |ength and sweat |odges are the | east
restrictive means of furthering the conpelling interest of
mai ntai ni ng prison safety and security. The prison officials also
assert that under any circunstances, the condition inposed by the
district court on who nmay participate in the sweat | odge cerenony
i s unprecedented and unreasonabl e.

1. DI SCUSSI ON

As with any section 1983 action, we nust determ ne: (1)
whet her the conduct conpl ai ned of was comrmitted by a person acting
under color of state law, and (2) whether this conduct deprived a
person of a right, privilege, or inmunity secured by the
Constitution or laws of the United States. 42 U.S.C. § 1983
Thomas v. Gunter, 32 F.3d 1258, 1259 (8th Cir. 1994). Because the
prison officials were acting under color of state law, the first
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requi renent of this two-part test is satisfied. Qunter, 32 F. 3d at
1259.

Turning to the second requirenent, Ham lton's section 1983
action was originally based on the claimthat the prison officials
deprived himof his First Arendnment right to the free exercise of
his religion.® After this action was initiated, however, Congress
enacted the Religious Freedom Restoration Act of 1993 (RFRA), 42
U.S.C. § 2000bb. RFRA applies retroactively. See Brown-El v.
Harris, 26 F.3d 68, 69 (8th Cr. 1994). Therefore, Hamilton's
section 1983 action now enconpasses two separate theories: (1)
deprivation of his constitutionally protected First Anendnent ri ght
to the free exercise of his religion; and (2) deprivation of his
statutorily protected right, under RFRA, to the free exercise of
his religion. See generally Goodall v. Stafford County Sch. Bd.,
60 F.3d 168, 170 (4th Cr.), cert. denied, 64 U S. L.W 3333 (Jan.
8, 1996) (No. 95-666).* W hold that Hamilton has failed to
establish a deprivation wunder either his constitutional or
statutory right to free exercise of religion.®> Because we hold
t hat Ham lton's section 1983 action fails under either

*The First Amendnment provides in pertinent part: "Congress
shall make no law respecting an establishnment of religion, or
prohibiting the free exercise thereof; . . . ." U. S. Const.
amend. |.

“Some courts and commentators apparently interpret RFRA as
| egislatively creating a conpelling interest test that is to be
applied in all free exercise cases, thereby conpletely supplanting
prior constitutional standards. Even if Congress has the authority
to mandat e such an approach, Ham Iton's claimwould fail under the
test set out in RFRA. See infra Part |I.B

°Al t hough the district court resolved the present case only
under RFRA, we think it is necessary to address the constitutional
cl ai mbecause the district court suggested that it woul d have found
for Ham | ton even under the constitutional analysis. Hamlton, 863
F. Supp. at 1022.
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constitutional or RFRA analysis, we need not and do not consider
the constitutionality of RFRA °

A Constitutional Analysis

Prison inmates "do not forfeit all constitutional protections
by reason of their conviction and confinenent in prison.” Bell v.
Wl fish, 441 U S. 520, 545 (1979). Moreover, "federal courts nust
take cognizance of the valid constitutional clainms of prison
inmates,"” Turner v. Safley, 482 U S. 78, 84 (1987), which include
actions based on free exercise rights protected by the First
Amendnent. See Pell v. Procunier, 417 U S. 817, 822 (1974).

However, " [l]awful incarceration brings about the necessary
withdrawal or Jlimtation of wmany privileges and rights, a
retraction justified by the considerations underlying our pena
system'" Jones v. North Carolina Prisoners' Labor Union, Inc.,
433 U.S. 119, 125 (1977) (quoting Price v. Johnston, 334 U S. 266,
285 (1948)). "The fact of confinenent and the needs of the penal
institution inpose limtations on constitutional rights, including
those derived from the First Amendnent, which are inplicit in
incarceration."” Jones, 433 U S. at 125. Furthernore, " issues of
pri son managenent are, both by reason of separation of powers and
hi ghly practical considerations of judicial conpetence, peculiarly
ill-suited to judicial resolution, and . . . accordingly, courts
should be loath to substitute their judgnent for that of prison

°See, e.q., United States v. Congress of Indus. Org., 335 U S.
106, 125 (1948) (Frankfurter, J., concurring) (" No gquestions can
be brought before a judicial tribunal of greater delicacy than
those which involve the constitutionality of a |legislative
act. . . . [I]f the case may be determ ned on other points, a just
respect for the legislature requires, that the obligation of its
| aws shoul d not be unnecessarily and wantonly assailed.' Ex parte
Randol ph, 20 Fed. Cas. No. 11,558 at 254, 2 Brock. 447, 478-79
(C.C.D Va. 1833)."). Moreover, if RFRA were held to be
unconstitutional inthe future, that determ nati on woul d not affect
the validity of our holding in the present case.
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officials and adm nistrators.'" |Ilron Eyes v. Henry, 907 F.2d 810,
812 (8th Cir. 1990) (quoting Pitts v. Thornburgh, 866 F.2d 1450,
1453 (D.C. Cir. 1989)).

An inmate who challenges the constitutionality of a prison
regulation or policy that |limts the practice of religion nust
first establish that it infringes upon a sincerely held religious
belief. H Il v. Blackwell, 774 F.2d 338, 342-43, (8th Cr. 1985).
In the present case, we assune that Hamlton's religious beliefs
are sincerely held. See lron Eyes, 907 F.2d at 813 (determ ning
the sincerity of a person's religious belief "is factual in nature

and thus is subject to the clearly erroneous standard of review').

A prisoner's free exercise claim is "judged under a
“reasonabl eness’' test less restrictive than that ordinarily applied
to alleged infringements of fundanmental constitutional rights.”
O lone v. Estate of Shabazz, 482 U S. 342, 349 (1987); see also
Turner, 482 U S at 87-91. In Turner, the Supreme Court
articulated the applicable constitutional test in the context of

prison regul ations: "when a prison regul ation i npinges on i nnmates

constitutional rights, the regulationis validif it is reasonably
related to legitimte penological interests.” 482 U.S. at 89.
Prison security is one of these penological interests. O Lone, 482
U S. at 348. Several factors are to be considered when eval uating
t he reasonabl eness of a prison regulation: (1) whether there is a
valid, rational connection between the regul ation and the asserted
governmental interest; (2) whether alternative nmeans for exercising
the right remain open to the prisoner; (3) the inpact of the
regul ation on prison staff, other inmates, and the allocation of
prison resources; and (4) the availability of ready alternatives to
the regulation. Turner, 482 U S. at 89-91.



1. Hair Length Regul ation

We have previously applied the Turner factors to an Anmerican
I ndian prisoner's claimthat hair I ength regul ations violated his
constitutionally guaranteed right to free exercise of religion and
concluded that such a regulation passes constitutional nuster.
Iron Eyes, 907 F.2d at 813-16. Qur prior decisions nmake it
abundantly clear that Ham Iton's constitutional challenge to the
prison hair length regulation nmust fail. [d.; see also Sours v.
Long, 978 F.2d 1086 (8th G r. 1992) (per curian); Kenp v. More,
946 F.2d 588 (8th Cir. 1991) (per curiam, cert. denied, 504 U S.
917 (1992). Therefore, we conclude that under the Turner criteria,
Ham [ ton's free exercise right is outweighed by the validity of the
regul ation. See lron Eyes, 907 F.2d at 816.

2. Sweat Lodge

As with prison hair length regul ations, we have previously
resol ved the i ssue of whether a prison official's denial of access
to a sweat | odge violates an Anerican Indian inmte's free exercise
ri ght under the First Anendnent. Kenp, 946 F.2d 588 (affirm ng the
district court's decision denying a prisoner's request for an order
to require the construction of a sweat lodge). 1In a recent case,
however, we acknow edged that such a determ nation "depends upon
whet her the restriction inposed by prison authorities bears a
rational relationship to the furtherance of a legitimte
penol ogi cal interest.” Thomas v. Gunter, 32 F.3d 1258, 1260 (8th
Cir. 1994) (concluding that the district court inproperly granted
sumary j udgnent for prison authorities because their justification

for denying the inmate sweat | odge access was based on "security-
related limtations,” which did not provide a sufficiently specific
basis to determne if some rational relationship existed between
t he deni al of access and security). Applying the Turner factors to
t he present case, we conclude that the prison officials' denial of
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Ham [ ton's access to a sweat |odge was rationally related to the
| egiti mate penol ogical interests of safety and security at Potosi.

First, prohibiting Ham |ton and other inmates fromneeting in
a conpletely enclosed area is rationally connected to preventing
the type of harm prison officials fear would occur in the sweat
| odge. Second, alternative neans renmain open to HamlIton for
exercising his religion, including carrying a nedicine bag
cont ai ni ng cerenoni al itens, having access to a cerenoni al pi pe and
ki nni ki nnik, and praying with other Anerican Indian innates.
Third, accommobdating Hamlton's request for a sweat |odge would
have an adverse inpact on prison staff, other inmates, and prison
resources due to the risk of assaulting participants in the
cerenmony, as well as possible resentnent resulting from the
erection of an exclusive religious facility. Finally, Ham |ton has
failed to "point to an alternative that fully accommopdates the
prisoner's rights at de mnims cost to valid penological
interests.” Turner, 482 U S. at 91.

Therefore, we hold that the constitutional claimunderlying
Ham [ ton's section 1983 action fails. Qur prior decisions make it
clear that enforcing prison hair length regul ations, such as the
one at issue in the present case, and prohibiting sweat | odge
cerenoni es do not violate an inmate's constitutional right to free
exercise of religion. Additionally, the applicable constitutional
anal ysis articulated by the Suprene Court in Turner supports our
conclusion that the prison officials' failure to provide Hamlton
with a sweat | odge does not violate his right to free exercise of
religion.
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B. RFRA Anal ysi s

In 1993, Congress enacted RFRA, which statutorily created a
conpel ling interest-least restrictive neans test’ to be applied to
all cases where free exercise of religion is substantially
bur dened. 42 U.S.C. 8§ 2000bb(b)(1). The stated purpose of
enacting RFRA was "to restore the conpelling interest test as set
forth in Sherbert v. Verner, 374 U S. 398 (1963) and Wsconsin v.
Yoder, 406 U. S. 205 (1972) and to guarantee its application in al
cases where free exercise of religion is substantially burdened."
42 U.S.C. § 2000bb(b)(1).® In addition, Congress intended "to

‘"The statute provides in relevant part:
(a) In general

Gover nment shal |l not substantially burden a person's
exercise of religion even if the burden results from a
rule of general applicability, except as provided in
subsection (b) of this section.

(b) Exception

Government may substantially burden a person's
exercise of religion only if it denonstrates that
application of the burden to the person--

(1) is in furtherance of a conpelling governnent al
interest; and

(2) is the least restrictive nmeans of furthering
t hat conpel ling governnmental interest.

42 U.S.C. 2000bb-1(a), (b).

8Congress enacted RFRA in response the Suprenme Court's hol di ng
in Enploynent Div., Dep't of Human Resources of Oregon v. Smith,
494 U. S. 872, 886 n.3 (1990), that "generally applicable, religion-
neutral laws that have the effect of burdening a particular
religious practice need not be justified by a conpelling
governnental interest.” 42 U S.C. 8 2000bb(a)(4) (finding that in
Smith, "the Suprenme Court virtually elimnated the requirenent that
the governnent justify burdens on religious exercise inposed by
| aws neutral toward religion").
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restore traditional protection afforded to prisoners' clains prior
to O Lone." S. Rep. No. 111, 103d Cong., 1st Sess. (1993),
reprinted in 1993 U . S.C C A N 1892, 1899 (Senate Report). See
al so 139 Cong. Rec. S14468 (daily ed. Oct. 27, 1993) (recording the
Senate vote rejecting a proposed anendnent that woul d have excl uded
prisoners' free exercise clains from the conpelling interest
standard in RFRA). Congress intended for RFRA "to provide a claim
or defense to persons whose religious exercise is substantially
burdened by governnent." 42 U.S.C. § 2000bb(b)(2).

For purposes of our analysis, we assune that the regul ations
and policies at issue in the present case substantially burden
Ham [ ton's exercise of his religion. Ham [ ton, 863 F. Supp. at
1024. The district court acknow edged that "safety, security and
cost concerns may be shown to be conpelling governnental interests
in the prison setting.” | d. See also Pell, 417 U S. at 823
Under RFRA, the prison officials bear the burden of denonstrating
that the regulation is the |l east restrictive nmeans of achieving a
conpel ling interest. 42 U S.C. § 2000bb-1(b). Therefore, the
primary question before us is whether the district court erred in
hol di ng that the prison policies and regul ati ons at i ssue were not
the | east restrictive nmeans of achieving the conpelling interest of
prison safety and security.

The district court's conclusion that the prison officials
failed to satisfy the statutorily inposed test under RFRA is a
guestion of law which is subject to de novo review Wil e the
district court's findings of fact are subject to a clearly
erroneous standard of review, the ultimte concl usion as to whet her
the regul ation deprives Ham |lton of his free exercise right is a
guestion of |aw subject to de novo review. See Hill, 774 F.2d at
343. W find that applying the |east restrictive neans prong of
RFRA al so raises an issue of statutory construction, which is
subject to de novo review. See generally Departnent of Social
Serv. v. Bowen, 804 F.2d 1035, 1037 (8th G r. 1986).
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Pre-O Lone case law and RFRA' s legislative history indicate
that the applicable test nust be construed in the prison setting,
giving due deference to the expert judgnment of prison
adm ni strators. See generally Abbott Cooper, Conment, Damthe RFRA
at the Prison Gate: The Religious FreedomRestoration Act's | npact
on Correctional Litigation, 56 Mnt. L. Rev. 325 (1995). The
| egi sl ative history of RFRA al so shows that whil e Congress intended
for the sanme conpelling interest test in the statute to apply to
prisoners as well as non-prisoners, the outconme of the analysis
woul d depend upon the context. It was noted in the Senate Report
t hat :

The Rel i gi ous FreedomRestorati on Act woul d establish one
standard for testing clains of Governnment infringenent on
religious practices. This single test, however, should
be interpreted with regard to the rel evant circunstances
in each case.

Senate Report at 9, 1993 U S . CCAN at 1898. Thus, while
Congress intended to revoke O Lone, it did not intend to inpose a
nore rigorous standard than the one that was applied prior to
O Lone. Id. Therefore, pre-OLone case |aw provides useful
gui dance on how to interpret the test in RFRA and how to resol ve
t he present case.

The Suprenme Court has | ong recogni zed the need to defer to the
j udgnment of prison adm nistrators when evaluating the validity of
a prison regulation that inpinges an inmate's First Anmendnent
rights. See, e.q., Procunier v. Mirtinez, 416 U S. 396, 404-05

(1974). In Martinez, the Court held, anpong other things, that a
prison mail censorship regulation was invalid. Id. at 415-16.
Nevert hel ess, the Suprene Court noted: "[Clourts are ill equipped
to deal wth the increasingly wurgent problens of prison
adm nistration and reform . . . Moreover, where state penal
institutions are involved, federal courts have a further reason for
deference to the appropriate prison authorities.” 1d. at 405. 1In
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Jones, 433 U.S. at 125, the Court upheld prison regul ations that
prohi bited neetings of prisoners' |abor unions, solicitations to
join the union, and bul k mai |l i ngs concerning the uni on fromoutside
sources agai nst a First Amendnent chal |l enge, noting that the | ower
court "got off on the wong foot . . . by not giving appropriate
deference to the deci sions of prison adm ni strators and appropriate
recognition to the peculiar and restrictive circunstances of penal
confinenent."” In Pell, the Court rejected the inmates' First
Amendnent chall enge to the ban on nedia interviews, noting that
judgnments regarding prison security "are peculiarly within the
provi nce and professional expertise of corrections officials, and,
in the absence of substantial evidence in the record to indicate

that the officials have exaggerated their response to these
considerations, courts should ordinarily defer to their expert
judgnment in such matters."” 417 U. S. at 827 (enphasis added); see
also Bell v. Wlfish, 441 U S. 520 (1979). Therefore, even prior
to the reasonabl eness test expressly set out in O Lone, the Suprene

Court afforded deference to the judgnent of prison admi nistrators
when evaluating the validity of a prison regulation. See
Thornburgh v. Abbott, 490 U S. 401, 411 (1989) (in adopting the
reasonabl eness test set out in Turner and overruling Martinez, the
Court stated: "W do not believe that Martinez shoul d, or need, be
read as subjecting the decisions of prison officials to a strict
‘least restrictive neans' test."); Turner, 482 U.S. at 87.°

W have applied the pre-O Lone Suprenme Court test in the
context of a prisoner's First Anendnment right to the free exercise
of religion. See Hll, 774 F.2d at 340-43; Rogers v. Scurr, 676
F.2d 1211, 1215 (8th Cr. 1982) ("[When the nmaintenance of

°Anot her circuit was al so "persuaded . . . by the reasoning of
Wl fish, Pell, and Martinez that [the pre-O Lone test required]
prisoner free exercise clains [to] be judged in accordance with a
standard different fromthat applied outside the prison.” Mdyun
v. Franzen, 704 F.2d 954, 959 (7th Cr.), cert. denied, 464 U.S.
996 (1983).
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institutional security is at issue, prison officials ordinarily
must have wde latitude wthin which to neke appropriate
l[imtations."). Thus, prior to Olone, we applied a test that
required balancing the need for a particular regulation and the
i nvasion of religious freedomthat the restriction caused. Hill,
774 F.2d at 342 (citing Pell, 417 U S. at 822-23); see al so Mirphy
V. Mssouri Dep't of Corrections, 814 F.2d 1252, 1256 (8th Gr.
1987). The Senate Report shows that RFRA was intended to restore
this bal ancing test:

Prior to O Lone, courts used a balancing test in cases
where an inmate's free exercise rights were burdened by
an institutional regulation; only regul ati ons based upon
penol ogi cal concerns of the "highest order" could
outwei gh an inmate's cl ai ns.

Senate Report at 9-10, 1993 U.S.C.C.A N. at 1899.% Prison safety
and security are penol ogi cal concerns of the highest order.

Thi s bal anci ng test mandates that |imtations on free exercise
rights "be no greater than necessary to protect the governnental
interest involved[.]" Scurr, 676 F.2d at 1215 (citing Procunier v.
Martinez, 416 U.S. 396, 413 (1974)). In the prison context
however, prison officials ordinarily must have wide |atitude within
which to nmake appropriate limtations to maintain institutiona

security. 1d. This is because "central to all other corrections
goals is the institutional consideration of internal security
within the corrections facilities thenselves.” Pell, 417 U. S. at
823.

Al t hough there were several versions of the applicable test
prior to OLlLone, see generally Mary A Schnabel, Comment, The
Religious Freedom Restoration Act: A Prison's Dilemm, 29
WIllanmette L. Rev. 323 (1993), we | ook to Suprenme Court precedent,
RFRA' s | egislative history, and our own case | aw for gui dance.
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W find the "no greater than necessary" requirenent to be
functionally synonynous with the "l east restrictive neans" prong of
the RFRA test when applied in the prison context. Because we are
faced with a prison case where the naintenance of institutiona
security is at issue, we nust give the prison officials wde
latitude within which to nake appropriate limtations.

Qur interpretation and application of the |east restrictive
means prong of the RFRA test is consistent with the statute's
| egi sl ative history. Significantly, the legislative history of
RFRA recogni zes the necessity for courts to continue deferring to
t he judgnent of prison officials.

The conmittee [on the Judiciary] does not intend the act
[ RFRA] to inpose a standard that would exacerbate the
difficult and conplex challenges of operating the
Nation's prisons and jails in a safe and secure nmanner.
Accordingly, the commttee expects that the courts wll
continue the tradition of giving due deference to the
experience and expertise of prison and jail
adm ni strators i n establishing necessary regul ati ons and
procedures to mmintain good order, security and
di scipline, consistent with consideration of costs and
limted resources.

Senate Report at 10, 1993 U S.C.C. A N at 1899-1900 (footnote
omtted). |In fact, the Senate rejected a proposed anendnent t hat
woul d have excl uded prisoners fromthe scope of RFRA, finding that
such an express excl usi on was not necessary because courts had been
extrenely deferential to prison authorities. See 139 Cong. Rec.
S14467 (daily ed. Oct. 27, 1993). Senator Danforth concl uded that
"RFRA mandates a uniformtest, not a uniformresult." 1d.

Therefore, both pre-O Lone Supreme Court case |law and the
rel evant |egislative history indicate that a court applying RFRA
must give due deference to the expertise of prison officials in
establishing regulations to maintain prison safety and security,
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even when the court applies a "heightened" standard of review
We hol d that the prison officials in the present case denonstrated
that the prison regulation and policy at issue are the |east
restrictive means of maintaining the prison's conpelling interest
ininstitutional safety and security.

1. Hair Length Regul ation

As earlier noted, prison officials testified that prison
security requires them to prevent inmates from concealing
contraband in their long hair and identifying with a particular
gang. The prison officials also testified that preventing nale
inmates fromgrowing their hair longer than collar length is the
| east restrictive way to achieve that goal because no viable
alternatives exist.

Qur prior case |aw supports the conclusion that the prison
officials may enforce a hair length regulation such as the one at
issue in the present case. C. lron Eyes, 907 F.2d at 815-16
(appl ying the reasonabl eness test set out in OLone to a prison

hair length regulation we concluded that "[a]ny other solution
would cone at nore than a de minims cost to valid penol ogica
interests").* 1In an anal ogous situation, we held, under the pre-

“Of course, this is not to say that a review ng court nust
accept the justification articulated by prison authorities in al
cases. In order to satisfy their burden under RFRA, prison
authorities nmust do nore than of fer conclusory statenents and post
hoc rationalizations for their conduct. Senate Report at 10, 1993
US CCAN at 1900.

“Hami | ton argues that our prior decision in Teterud v. Burns,
522 F.2d 357 (8th Cir. 1975) is dispositive of the hair length
regul ati on. Ham [ ton's reliance on Teterud is msplaced. In
Teterud, we noted that "the only reason advanced in support of the
regul ation was the Warden's opinion, unsupported by enpirical
proof, that the hair net and reidentification requirenents
necessitated by allowi ng I ong hair would create a " hassl e’ between
correction officers and inmates."” 1d. at 361; see also Hll, 774
F.2d at 341-42 (distinguishing Teterud on the basis that "the
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O Lone standard, that prison officials could prohibit Mislim
inmates from wearing religious caps and robes outside prayer
neeti ngs because such attire nade it too easy to conceal
contraband. Scurr, 676 F.2d at 1215. W stated that the prison
authorities' explanationwas "em nently reasonabl e, particularly in
view of the fact that operating personnel is limted." 1d.

It is nmore than nerely "em nently reasonable” for a maxi mum
security prison to prohibit inmates fromhaving | ong hair in which
they could conceal contraband and weapons. It is conpelling.
Further, it is inmportant for prison admnistrators to prevent
inmates fromidentifying with particular gangs through their hair
styl e. The safety and security concerns expressed by prison
officials were based on their <collective experience of
adm nistering correctional facilities. These are valid and wei ghty
concerns. Mreover, there is no viable less restrictive neans of
addressing these concerns.® Therefore, we conclude that the

[Warden's justification for the regulation was not founded on a
legitimate concern for prison security, and there was no need to
deci de whet her the prison officials had exaggerated their response
toalegitimte security consideration”). In the present case, the
hair |length regul ation was founded on the legitimte concern that
pri son safety woul d be conprom sed by i nnat es conceal i ng cont raband
intheir long hair or identifying with a particul ar gang.

Al though no other circuit has yet decided whether RFRA
precludes prison hair length regul ations, several district courts
have uphel d such regul ati ons agai nst RFRA chal |l enges. Phipps v.
Parker, 879 F. Supp. 734, 736 (WD. Ky. 1995) (holding that
"cutting inmates' hair short appears to be the only plausible way
to nmeet these safety concerns, and thus satisfies the requirenent
that the least restrictive neans avail able be used to achieve the
conpelling interests"); Diaz v. Collins, 872 F. Supp. 353, 359
(E.D. Tex. 1994) ("The potential of hiding contraband in | ong hair
cannot be vitiated except through a regulation that hair be kept
short."). In Phipps, the district court recognized that "[while
ot her nmethods m ght be used, such as constantly searching innmates
for contraband, such neans would be inpractical and just as |ikely
to burden constitutional interests.” 879 F. Supp. at 736. These
cases support our conclusion that the district court in the present
case failed to give due deference to the expert judgnment of prison
officials who testified that no viable alternative existed to the
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district court erred in its interpretation and application of the
| east restrictive means prong of the conpelling interest test in
RFRA. The district court failed to give due deference to the
prison officials' testinony that long hair presented a risk to
prison safety and security and that no viable less restrictive
means of achieving that goal existed.

2. Sweat Lodge

The prison officials asserted that to maintain prison security
they nust prevent inmates from assaulting each other, escaping,
using drugs, and engaging in honbsexual conduct. The prison
officials testified that a traditional Anerican |Indian sweat | odge
would provide inmates with an opportunity to engage in these
activities w thout being seen by prison guards. Mor eover, the
prison officials testified that providing specific inmates with
their own exclusive religious facility would appear to other
inmates as an act of favoritism and would lead to resentnent.
According to prison officials, prohibition of the sweat |odge
cerenony is the least restrictive neans of ensuring prison safety
and security because Ham |ton has refused to consider any type of
nodi fied cerenony where participants would be allowed to pray
out si de on the ground without the opaque covering.*

hair | ength regul ation.

““To date, no circuit has decided whether RFRA protects an
American Indian's free exercise right to the extent that a prison
nmust provide a sweat lodge. In Wrner v. MCotter, 49 F.3d 1476,
1480 (10th Cr. 1995), cert. denied, 115 S. C. 2625 (1995), the
court acknow edged that an Anerican |Indian prisoner had made out a
prima faci e case under RFRA, but remanded the case to the district
court because the record was al nost devoid of the facts necessary
to allow the court to bal ance the governnental interest at stake
agai nst the restrictions placed on the inmate.
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Al t hough RFRA pl aces the burden of production and persuasion
on the prison officials,™ once the government provides this
evidence, the prisoner nust denonstrate what, if any, |less
restrictive nmeans remain unexpl ored. It would be a hercul ean
burden to require prison adm nistrators to refute every concei vabl e
option in order to satisfy the least restrictive nmeans prong of
RFRA. Mor eover , such an onerous requirement would be
irreconcilable with the well-established principle, recognized by
the Suprenme Court and RFRA' s |egislative history, that prison
adm nistrators nust be accorded due deference in creating
regul ations and policies directed at the maintenance of prison
safety and security. See O Lone, 482 U. S. at 350.

Prison officials testified that they woul d consi der a proposal
to allow Anerican Indian inmates to neet outdoors on the ground to
pray and conduct the pi pe cerenony. According to prison officials,
American Indian innmates at other M ssouri prisons are allowed to
participate in various cerenoni es outdoors on the ground w thout a
sweat | odge. This type of nodified cerenmony would elimnate a
primary concern of prison officials, nanely the inability of prison
guards to observe the inmates in the lodge. Hamlton testified,
however, that he would not and could not practice his religion in
any capacity if he were not allowed to participate in a sweat | odge
cer enony.

Thi s case presents the unusual situation where the governnent
has satisfied the |least restrictive neans prong by denonstrating
that other less restrictive alternatives are not acceptable to the
plaintiff. See Cheenma v. Thonpson, 67 F.3d 883, 894 (9th Gr.
1995) (Wggins, J., dissenting) (noting that the case presented a
uni que question of least restrictive nmeans analysis because the

" As used in [RFRA] . . . the term denonstrates' means neets
the burdens of going forward wth the evidence and of
persuasion[.]" 42 U S.C. § 2000bb-2(3).
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plaintiffs have taken an all-or-nothing position). Hamlton's own
all -or-nothing position supports the prison officials' contention
that an outright prohibition agai nst a sweat | odge cerenony is the
| east restrictive neans of achieving the conpelling interests of
prison safety and security in this case.

Ham [ton testified that the sweat |odge cerenony could
probably be conducted wi thout the axe. Ham [ ton also "invited"
prison guards to participate in the sweat | odge cerenony with the
prisoners. Neither of Ham |ton's suggestions, however, adequately
addresses the prison officials' concerns. First, the axe is only
one of several potentially dangerous instrunments used in the sweat
| odge cerenony. Thus, conducting the sweat | odge cerenony wi thout
the axe would not obviate the risk that the other instruments
(e.g., deer antlers) would be used as a weapon. Second, the
physi cal characteristics of the sweat | odge (i.e., |ow doorway and
no light) would create a serious risk to prison guards searching
the | odge during a cerenony. Thus, the prison officials’ concern
that the participants could engage in prohibited conduct while
i nside the opaque | odge are not allevi ated.

There may very well be less restrictive nmeans of achieving
prison safety and security than conpl etely prohibiting sweat | odge
cerenoni es. Justice Blackmun recogni zed the dilemma inplicit in a
| east restrictive neans analysis: "A judge woul d be uni magi native
indeed if he could not conme up with sonmething a little |ess
“drastic' or alittle less "restrictive' in alnost any situation,
and thereby enable hinself to vote to strike |egislation down."
IIlinois State Bd. of Elections v. Socialist Wrkers Party, 440
U S 173, 188-89 (1979) (Blackmun, J., concurring). Hamlton has
failed to enlighten us as to any viable | ess restrictive neans that

may remain available to the prison officials short of prohibiting
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the sweat | odge cerenony entirely. Accordingly, we hold that the
prison officials have satisfied their burden under RFRA ™

I11. CONCLUSI ON

In sum we hold that the district court failed to give due
deference to prison officials who testified as to the necessity of
the prison hair Iength regulation and prohibition agai nst a sweat
| odge to maintain prison safety and security. Because the |east
restrictive neans prong of the conpelling interest test in RFRA
requires no nore than the pre-O Lone cases required, the prison
officials' justifications for the hair length regulation and
prohi bition of a sweat |odge cerenony were sufficient. On these
facts we conclude that the prison regulations at issue do not

A remand to the district court is not necessary in this case
because the record contains sufficient factual support for our
conclusion that the prison officials have satisfied their burden
under RFRA. W recognize that additional evidence was placed in
the record as part of Hamilton's post-judgnment notion to preserve
the status quo. However, we rely only on the evidence that was
before the district court to reach our concl usion.

The district court relied on the deposition testinony of
prison adm nistrators from a few other states that they were
conducti ng sweat |odge cerenonies w thout the problens envisioned
by the Mssouri prison officials. See Hamlton, 863 F. Supp. at
1023. This deposition testinony, however, also reveal ed that the
pri son adm ni strators were aware of various problens with the sweat
| odges, including allegations of sexual inproprieties occurringin
the |l odges. Prison admnistrators stated that no fornmal charges
had been filed due to the reluctance of prisoners to testify and
the fact that no prison guard coul d observe the participants while
they were in the | odge.

The district court acknow edged that "M ssouri corrections
personnel relied on their experience in corrections wrk and on a
belief that such practices would interfere with the safety and
security of the institution.” 1d. Although prison policies from
ot her jurisdictions provide sone evidence as to the feasibility of
i npl enenting a |less restrictive neans of achieving prison safety
and security, it does not outweigh the deference owed to the expert
j udgment of prison officials who are infinitely nore famliar with

their own institutions than outsi de observers.
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violate Hamlton's right to the free exercise of religion as
protected by the Constitution and RFRA Qur decision does not,
however, foreclose the possibility of a successful sweat | odge
cl ai m under different circunstances. Furthernore, we encourage
prisons to accomodate the religious needs of inmates, including
American Indian inmates, by providing facilities beyond the bare
m ni mum  Accordingly, the district court's decision and award of
attorney fees is reversed. Al pending notions before this court
are overrul ed.

McM LLI AN, Circuit Judge, dissenting.

| respectfully dissent from Part [1(B)(1l) of the nmajority
opinion insofar as it holds that Tetrud v. Burns, 522 F.2d 357 (8th
Cr. 1975) (Tetrud), is not dispositive of the hair Ilength
regul ation i ssue under the conpelling interest test. See slip op.
at 18 n.12. Accordingly, if | were of the opinion that the
Rel i gi ous Freedom Restoration Act (RFRA) is constitutional, then I
would affirm the district court's holding that the hair |ength

regul ation violates federal |aw However, for the reasons
di scussed below, | believe that RFRA is unconstitutional.
Therefore, | would vacate the judgnent of the district court and

remand the case for further proceedings.

Ham lton is an inmate at the Potosi Correctional Center
(Potosi), a maximumsecurity facility of the M ssouri Departnent of
Corrections. He filed this civil rights lawsuit after
unsuccessfully pursuing prison grievance procedures. He cl ains
that prison officials (hereinafter defendants) violated his First
Amendnent right to freely exercise his Native American religion
Ham | t on, whose not her was of Choctaw descent, prinmarily contended
that a prison groom ng regul ation prevented himfrom grow ng | ong

- 24-



hair and that defendants denied his request to build a sweat | odge
in which to conduct religious cerenonies.

At the two-day evidentiary hearing held before the nmagi strate
judge in March 1994, Hamilton submtted t he deposition testinony of
a nunber of prison officials from states other than M ssouri.
These officials testified as to their experience with sweat | odges
and hair length regulation at their respective facilities. An
assistant superintendent from a facility in Springfield, South
Dakota, testified that they have had a sweat |odge since 1985 and
that there have been no security problenms or clains of sexua
m sconduct. Prison officials fromWsconsin and | owa gave sim | ar
testinmony as to their facilities' experience with sweat | odges.
Wth regard to hair length, prison officials fromlowa and South
Dakota testified that their states' penitentiaries have abandoned
hair length regul ation. Ham [ ton al so submtted the deposition
testinmony of Chief Mato Wanagi Baldwin of the Menicongul akota
Tribe. Chief Baldwi n testified about the religious significance of
the sweat |odge cerenony and the growing of long hair. H s
testinmony corroborated Ham I ton's cl ai mt hat a sweat | odge cer enony
must be outside on the ground and that Native Anericans
traditionally wear their hair |ong and brai ded.

Fol |l owi ng t he evidentiary hearing, the nagi strate judge i ssued
a witten report and recommendation. Hamlton v. Schriro, No. 91-
373-CV-C-5 (WD. M. Apr. 13, 1994) (Report and Recommendati on).
In his evaluation of Hamilton's clains, the magistrate judge
expressly relied on RFRA, 42 U. S.C. § 2000bb- bb4, which had becone
effective in Novenber 1993, a few nonths before the hearing on
Ham [ ton's equitable clains. The magi strate judge specifically
found that Hamilton's religious beliefs were sincerely held and
that the sweat | odge cerenony was an "essential conponent” of his
Native American religion. Report and Recomrendation at 4. The
magi strate judge found defendants' denial of Hamlton's requests
unr easonabl e because they did not
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(1) make any i nquiry of probl enms encountered by personnel
at institutions which allow the practice of Native
American religions; (2) contact any Native Anerican
religious leader to determne the feasibility of
[Hami lton's] requests, or to determ ne whether other
acceptable alternatives existed; or (3) do a cost
analysis or make inquiry regarding the availability of
funds or the amobunt of funds that woul d be required.

Id. at 5. In essence, the magistrate judge concluded that
defendants "made absolutely no effort to determ ne whether the
religious practices could be accommpdated while still taking care
of safety and security concerns.” 1d. The nmagistrate judge al so
found that the concerns about the snuggling of contraband and
inmate identification with regard to hair | ength were overstat ed.
Id. at 6. Accordingly, the magistrate judge recomrended that
defendants be enjoined from enforcing hair length regulations
agai nst Hamilton and that "accommodations be nmade in accordance
with the Religious Freedom Restoration Act to allow [Ham lton] to
practice his Native American religion, including the right to have
a weekly sweat |odge cerenony.” 1d. at 7.

The district court adopted the recommendati on but nodified it
to require the parties to seek a conprom se on the precise way to
effectuate the renedy with regard to the sweat | odge cerenonies.
Ham [ton v. Schriro, 863 F. Supp. 1019 (WD. M. 1994) (publishing
the full text of the magi strate judge's report and recomendati on).
However, the parties were unable to resolve all of the issues. The
parties could not agree on the location of the sweat |odge, and
def endants wanted the sweat |odge to be available to all inmates,
in accordance with their policy toward other religious services.
The case was thus referred back to the mmgistrate judge who
recommended a possible location for the sweat |odge and also
recomrended t hat

for six (6) nonths after the sweat |odge becones
oper at i onal and t he cer enony is i mpl enent ed,
participation in the sweat | odge cerenony be limted to
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t hose who are sincere adherents of the Native Anerican
religion or to those who have been approved for
participation by majority vote of Native Anmericans who
practice the Native American religion and are schedul ed
to participate in the cerenony.

Slip op. at 2 (Sept. 8, 1994) (Report and Recommendation Il). The
district court adopted the recomendation on eligibility for
participation in the sweat |odge cerenony verbatim and the other
recommendations with only mnor nodifications. Id. (Cct. 21

1994).

Qur court first heard oral argunent in this case in May 1995.
At that time, defendants did not chall enge the constitutionality of
RFRA. However, because of some concern over the district court's
treatment of the issue, we asked the parties to submt suppl enental
briefs. Defendants, in their supplenental brief, have argued that

RFRA is unconstitutional. Shortly after the oral argunent, the
United States (the governnent) noved to intervene as plaintiff-
intervenor and also requested supplenental oral argunent. W

granted t he governnent's notion to i ntervene and heard suppl enent al
argunment fromthe parties in Septenber 1995.

A

As a threshold matter, | discuss ny reasons for reaching the
constitutionality of RFRA. Although neither party initially raised
the constitutional issue on appeal, defendants did raise the issue
before the magistrate judge. In the report and recommendati on
concluding that Hamlton was entitled to injunctive relief, the
magi strate judge discussed the constitutionality of RFRA as
foll ows:

The court is cognizant of defendants' suggestion . . .
that the constitutionality of RFRA has not yet been
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det er m ned. Section 5 of the fourteenth anendnent

enconpasses the |liberties guaranteed by the first
anendnment. [citation omtted] It follows, therefore,
t hat Congress may enact | aws enforcing the provisions of
the first anmendnent. In the absence of conpelling
argunents or case |law indicating otherwi se, this court
will not further address this issue.

Report and Recommendation at 7. The district court's order

adopting the Report and Recomendation did not address the
constitutional question. Although brief, the nagistrate judge's
treatment of the issue clearly reaches the conclusion that 8 5 of
the Fourteenth Amendnent provides Congress with a constitutional
basis for the enactnment of RFRA

Al though it appears the issue of RFRA's constitutionality
received limted consideration in the district court, we have
previously held that "[i]t is not unfair to a trial court for an
appel l ate court to decide a question that the trial court actually
reached in its opinion, notwithstanding the fact that it was not
argued by the parties."” Struenpler v. Bowen, 822 F.2d 40, 42 (8th
Cr. 1987). Moreover, even where the district court has not
considered an issue, "[t]he matter of what questions may be taken
up and resolved for the first time on appeal is one left primarily
to the discretion of the courts of appeals, to be exercised on the
facts of individual cases.” Singleton v. Wilff, 428 U. S. 106, 121
(1976). In the present case, the factual record has been fully
devel oped, and the magistrate judge, although admttedly in
passi ng, expressly upheld the constitutionality of RFRA Under

t hese circunstances, | would not refrain fromconsi derati on of the
constitutional issue.

Long-standi ng principles teach us to be reluctant to consider
the constitutionality of a federal statute. See Zobrest v.

Catalina School Dist., 113 S. C. 2462, 2465-66 (1993). It is
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well -settled that an act of Congress is to be presuned
constitutional and that doubts about the construction of a federal
statute are to be resolved, if fairly possible, in favor of its
constitutionality. Id. Wth these principles of statutory
constructioninmnd, | note that the district court concl uded t hat
Ham [ ton was entitled to equitable relief because defendants fail ed
to satisfy their burden of denonstrating that their infringenent
upon Hamlton's religious liberty was acconplished through the
| east restrictive nmeans. Cearly, RFRA s enactnent was pivotal to
the district court's decision to enjoin enforcenent of the hair
length regulation. In fact, prior to the enactnent of RFRA, our
circuit had specifically held that a simlar Mssouri prison hair
length restriction was valid as reasonably related to legitinmate
penol ogical interests. lron Eyes v. Henry, 907 F.2d 810, 813 (8th
Cir. 1990) (lLron Eyes), citing Olone v. Estate of Shabazz, 482
U S 342, 350 (1987) (O Lone), and Turner v. Safly, 482 U S. 78,
89-91 (1987) (Turner). Thus, the magistrate judge's concl usion

that RFRA effected a dramatic change in the |egal |andscape of
Suprene Court and Eighth Crcuit precedent was sine qua non to his
recommendation that equitable relief be granted with regard to the
hair length restriction.*’

Thi s conclusion deserves el aboration. Before |I exam ne the
limts of Congress's power under 8 5 of the Fourteenth Amendnent,
| find it helpful to review our court's experience over the | ast
two decades with the Free Exercise Cause and prison hair |ength
restrictions. In nmy opinion, this background underscores the
appropriateness of considering the constitutional question and

"Wile | aminclined to believe that the denial of Hamlton's
request for a sweat |odge cerenony would also justify an
exam nation of the constitutionality of RFRA, | will, for purposes
of anal ysis, focus on the i njunction prohibiting enforcenent of the
hair length restriction because RFRA's effect onthis claimis nore
easily discernible.
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facilitates an appreciation of the context in which that question
ari ses.

In 1975, our court decided Teterud. The majority opinion
describes Ham lton's reliance on Teterud as "m splaced,"” see note
12 supra, even though it involved a simlar hair |length issue and

was deci ded before O lLone. In Teterud, a Native Anerican inmate
chal l enged the constitutionality of a Mssouri prison regulation
whi ch prohibited him from wearing |long hair. ld. at 358. The

district court applied the conpelling interest test of Wsconsin v.
Yoder, 406 U.S. 205, 215 (1972) (Yoder), and found that the
regul ation was an unconstitutional restriction on the inmate's
exercise of his Native Anerican religion. Specifically, "[t]he
district court found the wearing of |ong braided hair to be a tenet
of the Indian religion sincerely held by [the inmate]. It further
found that the interest of penal adm nistration advanced by [the
warden] could be served by viable, less restrictive means."
Teterud, 522 F.2d at 359. W held that neither of these findings
was clearly erroneous. 1In response to the warden's argunent that,
inter alia, long hair caused identification problens and presented
the opportunity for contraband snuggling, we agreed with the
district court's finding that the warden's justifications were
ei ther wi thout substance or overly broad. 1d. at 361

The conpelling interest test that we applied to invalidate the
prison hair length restriction in Teterud, however, was not to
survive the Suprene Court's decisions in O Lone and Turner. See
lron Eyes, 907 F.2d at 813 (recogni zing that Teterud was |limted to
its facts and that the conpelling interest test had been rejecting
by the Suprene Court when evaluating free exercise challenges to
prison regul ations).

Turner involved a Mssouri prison regulation relating to
inmate marriages and i nnate-to-i nmate correspondence. 482 U. S. at
81. The district court held that regulations allowing innmate
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marriage only with the warden's perm ssion when conpel |l i ng reasons
were present, and limting i nmate-to-i nmate correspondence bet ween
unrel ated inmates on nonlegal matters, were unconstitutional. W
affirmed and applied strict scrutiny to conclude that the two
regul ati ons were not the |least restrictive nmeans of achieving the
asserted goals of rehabilitation and security. 1d. at 83. The
Suprene Court reversed, holding that we inproperly applied the
hei ght ened standard of Procunier v. Martinez, 416 U. S. 396, 413-14
(1974), and that, instead, we should have determ ned whether the
prison regul ati on whi ch burdened a fundanental right was reasonably
related to a legitimate penol ogical interest. Turner, 482 U S. at
87. Specifically, the Court set out a four-part test under which

to analyze the challenged prison regulation. Id. at 89-90.
Applying this test, the Court upheld the correspondence regul ati on
but invalidated the marriage restriction. 1d. at 100.

O Lone was decided shortly after Turner. O Lone involved an
inmate's challenge to several prison regulations which prevented
Muslim inmates from attending Junu' ah, a weekly congregational
servi ce comranded by the Koran. The Court reversed because it
concluded that the court of appeals had inproperly inposed a
separate burden on prison officials to prove that no reasonable
met hod existed by which prisoners' religious rights can be
accomobdat ed without creating bona fide security risks. 1d. at
350. The Court again reiterated the standard that had recently
been stated in Turner and stressed that this "reasonabl eness" test,
which was less restrictive than that applied to alleged
i nfringenments of fundanmental constitutional rights outside the
pri son context, "avoid[ed] unnecessary intrusion of the judiciary
into problens particularly ill-suited to resolution by decree.”
Id. at 349-50 (quotation marks and citations omtted).

In the wake of these two Suprene Court decisions, we again
faced an inmate's free exercise challenge to a prison hair |ength
restrictionin|lron Eyes. The plaintiff, a Sioux Indian, relied on
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Teterud as support for his free exercise claim W noted, however,
the effect of O Lone and Turner on the |legal |andscape of inmate
challenges to prison regulations allegedly infringing upon
fundamental rights, applied the | ess onerous reasonabl eness test,
and held that the neutral groomng regulation was rationally
related to prison security interests and therefore did not
unr easonably infringe upon the i nmate' s fundanmental right to freely
exercise his religion.? 907 F.2d at 816.

This review of our caselaw nakes clear that, but for the
passage of RFRA, Ham lton could not have succeeded on his free
exercise challenge to the prison hair length regulation. Hamlton
argues that, because RFRA restored the conpelling interest test of
Yoder, the controlling Eighth Crcuit case on prison hair |ength
regul ation is once again Teterud.® The magistrate judge, through

\e note that in lron Eyes v. Henry, 907 F.2d 810 (8th GCir
1990) (lron Eyes), the prison did provide a procedure through which
an inmate coul d apply for an exenption fromthe prohibition agai nst
long hair. That exenption was elimnated after the appeal in lron
Eyes was taken under submi ssion. [d. at 815 n.7. However, in a
subsequent deci sion, our court affirmed a district court's deci sion
to dismss, on the basis of our holding in Iron Eyes, a conpl aint
filed by an i nmate who chal | enged the sane hair length restriction
at the sanme facility when the exenption no |onger existed.
Canpbel | v. Purkett, 957 F.2d 535 (8th G r. 1992) (per curiam
accord Bettis v. Delo, 14 F.3d 22 (8th Gr. 1994) (upholding
M ssouri prison hair |ength regulation).

'n its report to the Congress on RFRA, the Senate Judiciary
Comm ttee explained: "As applied in the prison and jail context,
the intent of the act is to restore the traditional protection
afforded to prisoners to observe their religions which was weakened
by the decision in O Lone v. Estate of Shabazz.” S. Rep. No. 111
103d Cong., 1st Sess. 9 (1993), reprinted in 1993 U S C C AN
1892, 1899. The Conmittee al so found that "the conpelling interest

standard established set forth [sic] in the Act will not place
undue burdens on prison authorities.”™ |d. at 11. Finally, the
Comm ttee concluded that no special exenption for prison free
exerci se clainms under the Act was necessary. 1d.
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his analysis, inplicitly accepted this argunent, as do 1.°

Consequently, |1 believe that we are squarely faced with the
guesti on whet her Congress had the power to enact RFRA and t hereby
supplant the Suprenme Court's prior free exercise decisions,
including O Lone and Turner, and our own circuit precedent.?®

C.

Def endants argue that RFRA is unconstitutional because
Congress | acks authority under 8 5 of the Fourteenth Amendnent to
interfere with the state's operation of its prisons. They contend
that the Suprene Court has defined what rights innmates have
pursuant to the Free Exerci se C ause by appl yi ng t he reasonabl eness
test set forth in O Lone and Turner. They maintain that RFRA
establishes a different test applicable to prisons, and therefore,
creates religious rights for prisoners that otherw se would not
exi st. Defendants argue that 8 5 does not give Congress the power

“The mmgistrate judge carefully considered the "restored"
conpelling interest test set out in RFRA. He first made a finding
that Ham I ton's beliefs were sincerely held, and t hen concl uded t he
hair length regulation and the prohibition against sweat | odge
cerenonies substantially burdened Hamlton's exercise of his
religion. Wiile the magistrate judge recognized the conpelling
governmental interest in prison security, the nmgistrate judge
determned that defendants had not satisfied their burden of
denonstrating the hair length regul ati on was the | east restrictive
means of furthering that interest. The magistrate judge noted, in
response to fears of contraband snuggling, that wonmen incarcerated
in Mssouri correctional facilities were not required to keep short
hair, and the magi strate judge al so found significant the testinony
of two male inmtes who were photographed with |ong hair but not
phot ogr aphed again after their hair had been cut short. In Teterud
v. Burns, 522 F.2d 357, 361 (8th Cr. 1975), our court affirnmed the
district court's rejection of simlarly expressed concerns about
contraband smuggling and inmate identification as inadequate
justification for the hair |l ength regul ation.

°See Werner v. MCotter, 49 F.3d 1476, 1479 (10th Gir.) ("The
recent passage of [RFRA] legislatively overturned a nunber of
recent Suprenme Court decisions, including Turner and [ O Lone], by
defining a statutory (if not constitutional) right to the free
exercise of religion."), cert. denied, 115 S. . 2625 (1995).
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to change the constitutional holdings in O Lone and Turner. They
mai ntain that the only basis for affirmng the judgnent, in |ight
of prior precedent, is the change made by Congress i n RFRA and t hat
RFRA is an unconstitutional extension of congressional power.
Def endants conclude that 8 5 is not an available basis for the
enact nent of RFRA because it is nerely an "enforcenent” provision
whichis limted to providing renediati on consistent with the goal s
of the Fourteenth Anmendnent. They therefore reason that RFRA
cannot be said to be "enforcing” a religious exercise right when
the Suprene Court had held that there was no such right.

Ham | t on, and the governnent, on the ot her hand, naintain that
RFRA' s enactnment represents a valid exercise of congressional
authority under § 5. They argue that, because the Due Process
Clause of the Fourteenth Amendnent incorporates the First
Amendnent, nothing in 8 5 limts Congress's ability to |legislate
the procedures to be used to vindicate free exercise clainms. The
governnent contends that Congress's 8 5 power extends beyond the
authority nerely to prohibit specific constitutional violations by
the states and that 8 5 enmpowers Congress to legislate
prophylactically by proscribing or regulating conduct that,
al t hough not wunconstitutional, threatens or infringes upon the
exerci se of Fourteenth Anendnent rights. Both Hamilton and the
government contend that numerous Suprene Court decisions support
their broad interpretation of Congress's power under § 5.°
Further, the government argues that RFRA not only pronotes the
Fourteenth Amendnment's free exerci se guarantee, but al so enforces

°See City of Rone v. United States, 446 U S. 156 (1980)
(holding 8 5 of the Voting Rights Act of 1965 was a valid exercise
of congressional power under § 2 of the Fifteenth Amendnent);
O egon v. Mtchell, 400 U. S. 112 (1970) (Mtchell) (holding inter
alia that Congress could set the age requirenent for nationa
el ections but not state or |ocal elections); Katzenbach v. Mrgan,
384 U.S. 641 (1966) (Mrgan) (holding § 4(e) of the Voting Rights
Act was a valid exercise of Congress's enforcenent power under 8§ 5
of the Fourteenth Anendnent).
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the Equal Protection Cause by protecting against religious
di scrim nation. The governnent states enphatically that RFRA
creates a statutory, not constitutional, free exercise right. The
government admits that the separation of powers doctrine protects
the specific constitutional judgnents of the federal courts from
| egislative interference, and recognizes the Supreme Court's
paranmount authority to interpret the Constitution; the governnent
asserts, however, that RFRA is sinply a statute that provides
| egi slative protection for a constitutional right over and above
that provided by the Constitution.

D.

As noted in the ngjority opinion, supra note 8, RFRA was
passed in response to the Suprenme Court's decision in Enploynent
Division v. Smth, 494 U'S. 872 (1990) (Smth). In Smth, two
menbers of the Native American Church clainmed that the state
unfairly denied them unenploynment conpensation because their
religious use of peyote, which resulted in their job term nation,
was determned to be disqualifying "m sconduct."” Id. at 876.
After remand to the Oregon Suprenme Court for a determ nation as to
the legality of peyote use,’ the Supreme Court held that the Free
Exercise Cl ause pernmitted Oregon to prohi bit sacramental peyote use

and therefore to deny the paynment of unenpl oynent benefits to the
Nati ve Americans di scharged for using peyote. 1d. at 890. 1In so
hol ding, the Court rejected the application of the conpelling
interest test to free exercise clainms which chall enged neutral and
valid | aws of general applicability. 1d. at 885. All parties in
the present case agree that we should not, and indeed could not,
deci de whet her the decision of the Court in Smth was correct as a
matter of constitutional |aw. Rather, our anal ysis should focus on

'The Oregon Suprene Court held that peyote use was proscribed
by the state's drug |aws; however, the court also concluded that
this prohibition was invalid under the Free Exercise C ause.
Enploynent Div. v. Smith, 494 U S. 872, 875 (1990).
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whether 8 5 of the Fourteenth Amendnent provides a basis for
Congress's enactnment of RFRA.® For the reasons stated bel ow, |
woul d hold that it does not.

"The powers of the legislature are defined and limted; and
that those I|imts may not be mstaken or forgotten, the
constitution is witten." Mrbury v. Madison, 5 U S (1 Cranch)
137, 176 (1803) (Marbury). \VWhile the Constitution was carefully
drafted to protect the states from undue intrusion by the federal
government, the Suprene Court has recently rem nded us that "[t] he

Cvil War Anendnments . . . worked a dramatic change in the bal ance
bet ween congressi onal and state power over matters of race.” City

of Richnond v. J.A Croson Co., 488 U.S. 469, 490 (1989); see
Oegon v. Mtchell, 400 U S 112, 129 (1970) (Mtchell) (Bl ack,
J.). The nost legally far-reaching of these Amendnents, the
Fourteenth, provi des the fundanental principles of equal protection
and due process of law. Although this Amendnent was enacted in
response to our country's shaneful history of slavery and racial
di scrimnation, many of the protections set forth in the Bill of
Ri ghts have been applied to the states through the Due Process
Cl ause of the Fourteenth Amendnent, including the protections of
the First Amendment. See Cantwell v. Connecticut, 310 U S. 296

303 (1940) ("The fundanental concept of liberty enbodied in that
Amendnent enbraces the liberties guaranteed by the First
Amendnent."). Section 5 of the Fourteenth Anendnent states that
"[t]he Congress shall have power to enforce, by appropriate
| egislation, the provisions of this article.” U S. CONST. anend.

! n a footnote to its brief, the governnent suggests that RFRA
is also a valid exercise of congressional power under the Commerce
Cl ause. Brief for Plaintiff-Intervenor at 33 n.16. W not e,
however, that the only basis suggested in the legislative history
to RFRA, and in the main text of the governnent's brief, is 8 5 of
t he Fourteenth Anendnent. For many of the sane structural reasons
cited in this dissenting opinion, which preclude &8 5 from
supporting RFRA's constitutionality, | cannot conclude, based on
the very limted treatnent of the i ssue by the governnent, that the
Commerce Clause is a valid basis for the enactnent of RFRA
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XIV, 8 5. Because it is "enphatically the province and duty of the
judicial departnment to say what the law is,” Marbury, 5 U S at
177, we should determ ne whether RFRA falls within the scope of
| egi slative power granted to Congress by 8 5, as it has been
interpreted by the courts.

The issue of whether Congress's power under 8 5 of the
Fourteenth Anendnent is the same when it acts to enforce an
incorporated right as when it acts to renedy or to prevent a
vi ol ation of the Fourteenth Anendnent itself has not been expressly
decided. See Hutto v. Finney, 437 U S. 678, 718 (1978) (Rehnqui st,
J., dissenting). An argument could be made, based on both
hi storical perspective and the logic of the doctrine of
incorporationitself, that Congress's power to enforce incorporated
rights under 8 5 should be circunscribed. See Mtchell, 400 U S
at 129 ("Were Congress attenpts to renedy racial discrimnation
under its enforcenent powers, its authority is enhanced by the
avowed intention of the franers of the Thirteenth, Fourteenth, and
Fifteenth Amendnents."). The Suprene Court has not had an occasi on
to resolve this issue. Nor would it be necessary, in ny opinion,
for this panel decide this particular issue in the present case
because | believe that RFRA is unconstitutional, even assum ng
Congress's powers under 8 5 are not vari able.

The | eadi ng case on t he scope of Congress's power under 8 51is
Kat zenbach v. Mdrgan, 384 U.S. 641 (1966) (Mdrgan). |In Mrgan, the
Supreme Court referred to 8 5 as "a positive grant of |egislative
power authorizing Congress to exercise its discretion in deter-
mning whether and what legislation is needed to secure the
guarantees of the Fourteenth Amendnent." [d. at 651. That case
consi dered whether 8§ 4(e) of the Voting Rights Act of 1965, 42
US C 8§ 1973b(e), was "appropriate legislation" to enforce the
Equal Protection Clause. 1In respects pertinent to the cases under
review in Mrgan, 8 4(e) provides that no person who has
successfully conpleted the sixth grade in a public school in, or a
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private school accredited by, the Commonwealth of Puerto Rico in
whi ch the | anguage of instruction was other than English shall be
denied the right to vote in any election because of his or her
inability to read or wite English. The State of New York
chall enged the statute because it conflicted with the state's
requi renent that voters be able to read and wite English. Mrgan,
384 U. S. at 643-45. The Court, however, held that section 4(e) was
"a proper exercise of the powers granted to Congress by 8 5 of the
Fourteenth Anmendnent."” |1d. at 646.

New Yor k argued that an exerci se of congressi onal power under
8 5 could only be sustained if the state | aw which was invalidated
by the legislative action was itself violative of the Fourteenth
Amendnent. The Court disagreed and held that "[a] construction of
8§ 5 that would require a judicial determnation that the
enforcenent of the state |aw precluded by Congress violated that
Amendnent, as a condition of sustaining the congressional
enact nent, woul d depreci ate both congressi onal resourceful ness and
congressional responsibility for inplenmenting the Amendnent.” 1d.
at 648. Inits discussion of the scope of 8 5, the Court explai ned
that "the draftsmen sought to grant to Congress, by a specific
provi sion applicable to the Fourteenth Anendnent, the sanme broad
powers expressed in the Necessary and Proper C ause."” [d. at 650;
see Ex parte Virginia, 100 U. S. 339, 345-46 (1879) (delineating the
scope of 8 5 powers); see also South Carolina v. Katzenbach, 383
U S 301, 326 (1966) (Katzenbach) (applying the MCulloch v.
Maryland, 17 US. (4 Weat.) 316 (1819), standard to the
enf orcenent provision of the Fifteenth Arendnent).

Anal yzing 8 4(e) under this broad standard, the Court provided
two alternative bases for its conclusion that § 4(e) was a proper
exercise of 8 5 power. These two bases have been referred to by
the commentators as the renedial theory and the substantive theory
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of 8 5 power.® The Court first considered a renedial justification
for the enactnment of 8§ 4(e). Explaining the enactnment of § 4(e) as
a neasure to enforce the Equal Protection C ause, the Court stated
in Morgan: "Section 4(e) may be viewed as a neasure to secure for
the Puerto Rican conmunity residing in New York nondiscrimnatory
treatment by governnent--both in the inposition of voting
qualifications and the provision or adm nistrati on of governnent al
services " Morgan, 384 U S. at 652. The Court further
provided that the statute was plainly adapted to furthering the
ainms of the Equal Protection C ause because it "enable[d] the
Puerto Rican minority of New York better to obtain perfect equality
of civil rights and the equal protection of the laws.” 1d. at 653
(quotation nmarks omtted). The Court concluded that, where
Congress has assessed and weighed the wvarious conflicting
considerations, the statute would be upheld as long as a basis
could be perceived upon which Congress mght have resolved the
conflicting considerations as it did. Id.

This conclusion, based on a renedial approach, in no way
rested on the possibility that Congress determ ned t he enact nent or
application of the state's English literacy requirenent had as its
pur pose the perpetuation of invidious discrimnation. As Justice
Stewart understood the first Mdrgan rational e, Congress could have

°See Daniel O Conkle, The Religious Freedom Restoration Act:
The Constitutional Significance of an Unconstitutional Statute, 56
Mont. L. Rev. 39 (1995). Explaining the alternative rational es of
Morgan, Justice Stewart in Mtchell stated:

The Court' s opini on made cl ear that Congress coul d i npose
on the States a renedy for the deni al of equal protection
that elaborated wupon the direct conmmand of the
Constitution, and that it could override state |aws on
the ground that they were in fact used as instrunents of
i nvidious discrimnation even though a court in an
i ndi vidual |awsuit m ght not have reached that factua
concl usi on.

400 U.S. at 296 (Stewart, J., concurring in part and dissenting in
part).
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concl uded that "enhancing the political power of the Puerto Rican
community by conferring the right to vote was an appropri ate neans
of renedying discrimnatory treatnment in public services."
Mtchell, 400 U S at 295 (Stewart, J., concurring in part and
dissenting in part). In other words, the Mrgan Court concl uded
that, by ensuring that the Puerto Rican conmunity was not denied
that right which is "preservative of all rights,” Yick W v.
Hopki ns, 118 U.S. 356, 370 (1886), Congress rationally enacted
8 4(e) to "enforce and effectuate the judicially determ ned
constitutional prohibition onracial discrimnation by governnent."
Daniel O Conkle, The Religious Freedom Restoration Act: The
Constitution Significance of an Unconstitutional Statute, 56 Mont.
L. Rev. 39, 47 (1995); see Fullilove v. Klutznick, 448 U S. 448,
477 (1980) (plurality opinion).

The Court then provided a second basis for Congress's
enactnent of § 4(e) which it believed would also make § 4(e)

"appropriate legislation®™ under 8§ 5. This was the so-called
substantive theory.® The Court prefaced this portion of its
anal ysis as follows: "The result is no different if we confine our

inquiry to the question whether 8 4(e) was nmerely | egi sl ation ai ned
at the elimnation of an invidious discrimnation in establishing
voter qualifications.” 1d. at 653-54. 1In this section, the Court
reviewed the factual determ nation which Congress may have made
regarding the particular purpose behind the New York's English
literacy law. The Court noted t hat Congress m ght have questi oned
both the role that prejudice played in the passage of the state | aw
and further questioned the public policy concerns and the way in
which the state legislature resolved them Cdearly, this type of
review is within the anmbit of Congress's "specially inforned

“While we enploy this term nol ogy occasionally throughout our
opi nion, we do not believe, as will be discussed later, that the
second Morgan rationale for 8 4(e)'s validity under 8 5is properly
characterized as substantive.
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| egi sl ati ve conpetence.” 1d. at 656. Thus, the Court concl uded
t hat

it is enough that we perceive a basis upon whi ch Congress
m ght predicate a judgnment that the application of New
York's English literacy requirenent to deny the right to
vote to a person with a sixth grade education in Puerto
Ri can schools in which the |anguage of instruction was

ot her t han Engl i sh constituted an i nvi di ous
discrimnation in violation of the Equal Protection
Cl ause.

Id. In other words, Congress could | ook to the | egislative intent

behind the state law, ™ the substance of the state law, and the
conpeting policy considerations, and form the belief that the
application of the | awwas i ndeed an i nvi di ous di scrim nation which
woul d viol ate the Equal Protection C ause, as that cl ause had been
expounded by the Court. Furthernore, so long as the Court could
perceive a basis for this | egislative judgnent, the exercise of § 5
power woul d be valid.

When Congress acts to invalidate a lawthat is neutral onits
face but wunconstitutionally discrimnatory in application or
intent,™ it necessarily enploys its superior factfinding
capabilities and policynmaking acunen to eradicate the effects of
di scrimnation and prevent future constitutional violations which
a federal court, because of its Article IIl limtations, for
exanple, may not be able to address readily. | therefore think

“I'n Morgan, the Court took notice of the evidence of the
discrimnatory attitudes which Iikely influenced the enactnent in
1916 of the New York English l[iteracy requirenent. 384 U. S. at 654
n. 14.

2Seven years before Morgan, the Suprene Court upheld a facial
challenge to a North Carolina | aw nearly identical to the New York
| aw struck down by 8§ 4(e) of the Voting Rights Act. See Lassiter
v. Northanpton Election Bd., 360 U S. 45 (1959). The Court was
careful to note that the "issue of discrimnation in the actua
application of the ballot laws of North Carolina”™ had not been
presented in the state court below, and would not therefore be
reached. 1d. at 50.
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that the second Morgan theory is best understood to all ow Congress
to address those facially neutral activities which my have
unconsti tutional underpinnings, and not as a rationale that grants
Congress a substantive power under 8 5 to define the scope of
constitutional guarantees. Wth this understanding of Mrgan's
alternative rationales, | proceed to consider whether 8§ 5 can
provi de a basis for Congress's enactnent of RFRA

E

| begin ny analysis of RFRA with the congressional findings,
42 U.S.C. 8§ 2000bb(a), to highlight the dianetrically opposed
positions of the Supreme Court and Congress on the nature of the
Free Exercise Clause and to denonstrate the a priori quality of
t hese congressional findings. In short, the |anguage of these
findi ngs portrays Congress, not as a political organ well-suited to
conduct the business of enpi ri cal research and policy
i mpl enent ati on, but as a super-Supreme Court.'® Finding (2) which
states that "laws neutral toward religion nmay burden religious
exercise as surely as laws intended to interfere with religious
exercise" is clearly not the product of extensive factfinding but
the result of a logician's exercise. 1d. 8§ 2000bb(a)(2). Finding
(3) further states that "governnents should not substantially
burden religious exercise without conpelling justification.” I1d.
§ 2000bb(a)(3). As the stated purposes of RFRA reveal, this
finding is nothing nore than the Congress's adoption of the
standard set forth in the pre-Smth Suprene Court decisions in
Sherbert v. Verner, 374 U S. 398 (1963) (Sherbert), and Yoder
whi ch t he Suprene Court has specifically rejected as unworkabl e and

¥ln fact, the Senate Judiciary Conmittee expressly stated that
"t he purpose of this act [was] only to overturn the Suprene Court's
decision in Smth." S Rep. No. 111, at 12.
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unnecessary in free exercise cases.'™ See Smith, 494 U.S. at 888-
90. Nevertheless, Congress provided in its final stated finding
that "the conpelling interest test as set forth in prior Federal

court rulings is a workable test for striking sensible bal ances
between religious |Iliberty and conpeting prior governnenta

interests.” 42 U S.C. 8 2000bb(a)(5). In essence, Congress has
instructed the Suprene Court how to interpret the Free Exercise
Clause of the First Amendnment (that is, apply the conpelling
interest test), even though the Court, the entity charged by the
Constitution wth its application, has determned that the
conpelling interest test is neither feasible nor required. | t
hardly needs to be said that where Congress and the Suprenme Court
are so clearly at odds with each other over the definition of a
fundanmental right, the conflict presents an obvious and serious
threat to the delicate bal ance of the separation of powers.

In his opinion for the Court in Smth, Justice Scalia
expl ai ned the problematic aspects of the conpelling interest test
in the context of free exercise cases:

The governnment's ability to enforce generally
appl i cabl e prohi bitions of socially harnful conduct, |ike
its ability to carry out other aspects of public policy,
cannot depend on neasuring the effects of a governnent
action on a religious objector's spiritual devel opnent.
To make an individual's obligation to obey such a |aw
contingent upon the | aw s coincidence with his religious

bel i ef s, except where the State's interest is
"conpelling"” -- permtting him by virtue of his beliefs,
to becone a Jlaw unto hinself, contradicts both

constitutional traditi on and comrmbn sense.

“See Scott C. Idleman, The Religious Freedom Restoration Act:
Pushing the Limts of Legislative Power, 73 Tex. L. Rev, 247, 313
(1994) ("In the specific case of RFRA . . . the relevance of
Congress's factfinding capacity is not entirely obvious. For one
thing, the rejection of judicial balancing in Enploynent Division
v. Smith was arguably a normative, and not enpirically contingent,
j udgnment about the meaning of free exercise and the nature of the
judiciary.").
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494 U. S. at 885 (internal citations and quotation marks omtted).
The Court could not have been clearer in its expression of the view
that the conpelling interest test of Yoder and Sherbert should be
abandoned as inconsistent with its constitutional judgnent. Yet,
through RFRA, Congress expressly intended "to restore the
conpelling interest test as set forth in [Sherbert] and [ Yoder] and
to guarantee its application in all cases where free exercise of
religion is substantially burdened.” 42 U S.C. 8§ 2000bb(b)(1).

Moreover, in direct contravention of the Court's analysis in
Smith, the "substantially burdened” el enent of RFRA requires courts
to weigh the centrality of an adherent's religious practice.
Further exposing the failings of the conpelling interest test in
free exerci se cases, Justice Scalia wote: "Repeatedly and in nany
di fferent contexts, we have warned that courts nust not presune to
determ ne the place of a particular belief in a religion or the
plausibility of areligious claim"” Smth, 494 U S. at 887. Yet,
by injecting the "substantially burdened" elenent into a court's
RFRA anal ysi s, Congress would require courts to wei gh the extent of
an alleged infringement upon a religious practice against the
i mportance of that practice.™ In fact, predictably, defendants in
the present case have argued that RFRA does not apply to the
chal l enged prison prohibitions because they nerely "inpinged"
rat her than "substantially burdened” Ham lton's free exercise of
religion. Brief for Appellants at 16. This type of argunment is
exactly what troubled the Court when it explained its inability to
constitutionally apply the conpelling interest test to free
exerci se clainms chall enging generally applicable aws. See Snith,
494 U. S. at 888-89.

®See, e.qg., Alameen v. Coughlin, 892 F. Supp. 440, 448
(E.D.N. Y. 1995) ("[T]o inpose a substantial burden, governnent
i nterference nust be nore than an i nconveni ence. The interference
nmust burden a belief central to a plaintiff's religious doctrine.”
(citation omtted)).
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Justice Scalia further explained the distinction between the
application of the conpelling interest test in cases of race
di scrim nation, or the content regul ati on of speech, and matters of
free exercise of religion: "What it produces in those other
fields--equality of treatnment and an unrestricted flow of
cont endi ng speech--are constitutional norns; what it woul d produce
here--a private right to ignore generally applicable laws--is a
constitutional anomaly." Id. at 886. | believe that this
observation sheds considerable |ight upon the contours of 8 5 as
di scussed in Mdrgan and the validity of RFRA

In Mbrgan, 8 5 was held to be a valid constitutional basis for
a provision of the Voting Rights Act prohibiting the use of English
literacy tests as a prerequisite to suffrage. In that instance,
the use of 8 5 as a nmeans of furthering the cause of equal
protection was certain. Congress did not inpose a standard of
review for all equal protection clainms which the courts were to
enpl oy generally; rather, under the remedial or first Morgan
t heory, Congress prohibited a particular state practice in order to
root out the effects of past invidious discrimnation and to reduce
the possibility of future invidious discrimnation. Enacting such
a lawis, however, qualitatively different frominposing upon the
Court a standard of reviewfor free exercise clainms which overrul es
its prior free exercise holdings. RFRA's inposition of the
conpelling interest test on all free exercise clains is nothing
| ess than a radical alteration of the Suprene Court's free exercise
jurisprudence.

Under the so-called substantive or second Mdrgan theory, the
Court concluded that Congress, after conducting its own
i nvestigation, mght have rationally determned that a facially
valid state law was enacted or applied so as to invidiously
discrimnate in violation of the Equal Protection C ause. Again,
in the present case, Congress did not, in an exercise of its
superior factfinding capacity, take aimat a particular neutrally-

-45-



phrased state |law which it had concluded was enacted or applied
unconstitutionally. In RFRA, Congress sought to inpose a
hei ght ened | evel of scrutiny on the federal courts for every type
of case in which state or federal government substantially burdens
one's religious practice. As such, Congress abdicated its
responsibility to investigate the particular state action which
m ght have the potential of unconstitutionally burdening the free
exercise of religion, and i nstead, Congress has required the courts
to investigate, under a standard previously rejected by the Suprene
Court, the nyriad cases in which plaintiffs claimtheir religious
practice has been substantially and unjustifiably burdened. It is
thus clear that the substantive or second Morgan rational e as well
fails to support Congress's "restoration"” of the conpelling
interest test to all free exercise clainms brought in federal court.

| believe that what Congress has done through RFRA' s passage
under the banner of 8 5is dramatically different fromits exercise
of 8 5 power in Mdxrgan or in any other case to date. In Snmith, the
Suprene Court, consistent with its constitutional duty under
Mar bury, concluded that the scope of the First Amendnment guarantee
of free exercise did not require the inposition of a heightened
| evel of scrutiny on neutral |aws of general applicability, even
t hough such | aws nmay burden religious practice. Wen the Court so
held, it was performng it nost essential and solemm function: it
interpreted the scope of the Free Exercise C ause and determ ned
that neutral |laws of general applicability passed constitutional
muster. I n passing RFRA, the Congress did not invalidate a state
law or state prison regulation as violative of, or even
i nconsistent with, the goals of the Fourteenth Amendnent; rather,
Congr ess substantively altered the Suprenme Court's understandi ng of
what the Free Exercise C ause actual ly neans.

Were we to uphold RFRA on the basis of 8 5, we would, under
our reading of Smth, allow Congress to inpose a standard for the
judicial evaluation of all free exercise clainms which not only
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overrul es prior free exercise decisions but also, in the considered
and paranmount judgnent of the Suprenme Court, leads to
constitutionally anomal ous results. Were, as here, Congress acts
under the aegis of 8 5 to inpose on the judiciary a nethod of
anal ysis for the resolution of all clains based on the fundanent al
right of free exercise, which in the Court's view, does not produce

"equality of treatnment” but constitutional anomalies, such
| egislative action, | think, nust be beyond the |anguage and
constitutional intent of § 5.' | believe that, through RFRA
Congr ess does not seek sinply to enhance the protection afforded by
the Free Exercise Cause, but to define it. | therefore conclude
that RFRA is unconstitutional. Accord Flores v. City of Boerne,

877 F. Supp. 355, 356-57 (WD. Tx. 1995); In re Tessier, No. 94-
31615-13, 1195 W 736461 (Bankr. D. Mont. Dec. 8, 1995).

| recogni ze that several district court decisions have upheld
RFRA as constitutional. See, e.qg., Sasnett v. Departnent of
Corrections, 891 F. Supp. 1305, 1315-21 (WD. Ws. June 23, 1995)
(Sasnett); Belgard v. Hawaii, 883 F. Supp. 510, 512-17 (D. Haw
1995) (Belgard) (followed by Abordo v. Hawaii, 902 F. Supp. 1220,
1229-34 (D. Haw. 1995)). However, | disagree with the reasoni ng of
t hose cases. In Belgard, nuch |ike the present case, the plaintiff
was a Native American who chall enged various prison regulations

®See City of Richnond v. J.A. Croson Co., 488 U.S. 469, 490
(1989) ("The power to "enforce' may at tines al so include the power
to define situations which Congress determ nes threaten principles
of equality and to adopt prophylactic rules to deal with those
situations."); see also Christopher V. Eisgruber & Lawence G
Sager, Wy t he Rel i gi ous Freedom Restoration Act is
Unconstitutional, 69 N Y. U L. Rev. 437, 453-54 (1994) ("RFRA's
conpelling state interest test privileges religious believers by

giving theman ill-defined and potentially sweeping right to claim
exenption fromgeneral ly applicable | ans, while conparably serious
secular commtnents -- such as those flowing from parental

obl i gati on, phil osophical conviction, or Iifelong cultural practice
-- receive no such legal solicitude.").
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including a hair length restriction. 883 F. Supp. at 511. Hawaii
argued that RFRA was unconstitutional because it represented
"congressi onal usurpation of functions entrusted exclusively tothe

judiciary, i ncl udi ng del i neation of t he boundari es of
constitutional rights and calibration of the proper bal ance bet ween
conpeting interests of constitutional magnitude.” ld. at 513.

Rejecting the state's argunent, the district court relied heavily
on Morgan. Specifically, the district court made nuch of the fact
that the Supreme Court declined to overrule Lassiter v. Northanpton
Election Bd., 360 U S. 45 (1959) (Lassiter), and, "despite the
statute's vitiation of Lassiter, sustained the constitutionality of
section 4(e) of the Voting Rights Act." Belgard, 883 F. Supp. at
514. The district court, seizing upon the substantive or second
Morgan theory, stated that the Suprenme Court's alternate rationale
for sustaining 8 4(e) was "a l egislative judgnent that the |iteracy
requi renent violated the Equal Protection Cl ause per se." 1d.
Because of this apparent direct conflict between Lassiter and
8§ 4(e), the district court concluded that Congress had t he power to
"expressly disagree wth +the Court as to the reach of
constitutional rights.” 1d. (citation omtted).

| believe the district court in Belgard read the scope of the
Mor gan hol ding too broadly. To properly understand the limts of
t he substantive or second Mdirgan theory, | revisit Lassiter. |In
that case, the plaintiffs brought only a facial challenge to a
North Carolina literacy requirenent nearly identical to the New
York requirenent in Morgan. As noted in Belgard, the Court

concluded that "'literacy and illiteracy are neutral on race.'"
Id. at 515 (quoting Lassiter, 360 US. at 51). However, the
Lassiter Court inportantly noted: "O course aliteracy test, fair

on its face, may be enployed to perpetuate that discrimnation
which the Fifteenth Amendnment was designed to uproot. No such
i nfluence is charged here.” 360 U S. at 53. The Lassiter hol ding
di d not preclude the possibility that a constitutional challenge to
the application of the North Carolina literacy requirenent m ght
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not be successful. See Katzenbach, 383 U S. at 333. This sheds
considerable Iight on the substantive or second Mrgan theory of
§ 5 power. The Supreme Court sinply noted that, under § 5,
Congress could examne the effect of, and the policy decisions
behind, a literacy requirenent and determ ne that "the application
of New York's literacy requirenent” was invidious discrimnmnation.
Morgan, 384 U S. at 656. Thus, Lassiter and Mrgan were not
constitutionally inconsistent.” The Mrgan Court did not, by
i mplication, provide that Congress could di sagree with the Suprene
Court's constitutional judgnment; rather, Mrgan provided that
Congress could determne that a literacy requirenment, adjudged to
be facially wvalid, may in application constitute invidious
discrimnation in violation of the Fourteenth Anendnment's Equa
Protection C ause. Therefore, | believe the district court in
Bel gard was incorrect to conclude that "Mrgan held that Congress
acted within its enforcenent authority under section 5 of the
Fourteenth Amendnent when, pursuant to section 4(e) of the Voting
Rights Act, it limted prior Suprene Court doctrine in order to
expand a right guaranteed by the Fourteenth Anendnent." Belgard
883 F. Supp. at 516. By failing to appreciate the limts of
Lassiter, the district court in Belgard inplied that the Suprene
Court's decision in Mrgan interpreted 8 5 nore broadly than it
actual Iy did.

| find Sasnett equally wunavailing. Sasnett involved a
chal | enge brought by a nunber of Wsconsin prison i nmates agai nst
prison rules regulating the types of personal property they could
possess. In holding RFRA constitutional, the district court in
Sasnett al so placed great reliance on Morgan. The court foll owed

"But see Note, When The Suprene Court Restricts Constitutional
Ri ghts, Can Congress Save Us? An Exanmination of Section 5 of the
Fourteenth Anmendnent, 141 U Pa. L. Rev. 1029, 1061 (1993)
(concl udi ng that the second Morgan theory "hol ds that Congress can
expressly disagree with the Court as to the reach of constitutional

rights").
-49-



a line of reasoning simlar to that of Belgard and concl uded:
"Lassiter was to the Voting Rights Act what Smith is to the
Rel i gi ous Freedom Restoration Act."” 891 F. Supp. at 1317. It
should be clear from ny analysis thus far that | believe the
Bel gard and Sasnett courts have read Lassiter too broadly and
t hereby perceived a false conflict between Lassiter and Morgan

Lassiter's holding was clearly limted to the facial challenge to
the North Carolina literacy requirenent. In Morgan, the Court
sinply determned that Congress's judgnent that the facially
neutral literacy requirenent was in application an exanple of
i nvidious discrimnation violative of equal protecti on woul d not be
upset as long as the Court could perceive a basis for this
conclusion. A proper understanding of the precise interplay of
these two Suprene Court decisions denonstrates the limts of
Mbr gan. Morgan does not support the passage of RFRA as a valid
exerci se of 8§ 5 power.

The Sasnett court also offered an alternative renedial
justification for Congress's use of 8 5 power to enact RFRA. Under
this approach, the district court concluded that "Congress has not
attenpted to define the First Amendnent; rather, it has nerely
prohi bited otherwise |awful activity as a means of further
enforcing constitutional rights.” 891 F. Supp. at 1318. This is,
in essence, the "statutory, not constitutional™ right argunent
whi ch the governnent advances in the present case. The Sasnett
court found it "obvious" that RFRA is a rational neans of
safeguarding the core constitutional right to free exercise, as
judicially defined.” 1d. Explaining Congress's intent in passing
RFRA, the district court continued: "Congress determ ned that
requiring plaintiffs to prove that state actors intended to
discrimnate on the basis of religion creates an evidentiary

barrier to the full protection of constitutional rights. . . . It
was wholly rational for Congress to have concluded that [RFRA]
woul d add greater protection to First Amendment guarantees." |d.
at 13109.
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Again, | believe that the Sasnett court's reliance on Mrgan
was m spl aced. The Sasnett court concluded that the only way RFRA
"substantively altered the scope of federal rights to free
religious exercise was by obvi ati ng proof of discrimnatory intent
on the part of state actors.” |d. However, | believe there is an
inmportant difference between a congressional enactnment which
invalidates a state law or practice in the absence of
discrimnatory intent, see Mirgan, 384 U.S. at 652-53; see also
Cty of Rome v. United States, 446 U S. 156 (1980), and a
congressi onal enact ment whi ch summarily i nposes an acr oss-t he-board
standard for the evaluation of free exercise clains that the
Suprene Court has criticized and abandoned. Through RFRA's
passage, Congress did not attenpt to root out a particular evil,
such as literacy tests, which were often neans for perpetuating
raci al discrimnation, but sinply expressed the normative judgnent
that "governnments should not substantially burden religious
exercise w thout conpelling justification.” 42 U S. C
8§ 2000bb(a)(3). This is the role given to the Suprene Court, not
Congress, by the Constitution.

RFRA is neither renedial nor supplenental, but definitional.
Mor gan upheld a | aw which, as the Court indicated, Congress m ght
have rationally concluded would either renedy past invidious
di scrimnation or prevent future discrimnatory conduct. |n RFRA,
however, Congress establishes a rejected nethod of anal ysis for al
free exercise clains sinply because Congress interprets the Free

Exercise Clause differently than the Supreme Court. This is not
prophyl axi s but unconstitutional interbranch hegenony. As Justice
Harlan stated in Mtchell, "[to] allow a sinple nmpjority of
Congress to have final say on mtters of constitutiona
interpretation is . . . fundanentally out of keeping with the
constitutional structure.” 400 U S. at 205 (Harlan, J., concurring
in part and dissenting in part). Consequently, | would hold that

the enactnent of RFRA was not a valid exercise of 8 5 power. To
hol d ot herwi se woul d be inconsistent with the essence of judici al

-51-



review and t he separation of powers. See Flores v. Gty of Boerne,
877 F. Supp. 355 (WD. Tex. 1995) (holding RFRA unconstitutiona
under the separation of powers doctrine). Section 5 grants
Congress the power to supplenent, not subvert, the Suprene Court's
under | yi ng constitutional jurisprudence.

L.
Because Congress does not have the power under 8 5 of the
Fourt eenth Anmendnment to enact RFRA, | woul d hold that the Religious
FreedomRestoration Act i s unconstitutional.' Accordingly, | would

vacate the judgnent of the district court and renmand the case for
further proceedings.

A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH ClI RCUIT.

®Because | woul d hol d that Congress was without power to enact
RFRA under 8 5 of the Fourteenth Amendnment, | would not reach
def endants' argunents that RFRA violates the Tenth Anendnent and,
as applied, violates the Establishnent C ause.
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