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RICHARD S. ARNOLD, Chief Judge.

Wayne and Alice Kennedy brought this suit under 42 U S.C. § 1983
against officials of the Mssouri Departnent of Mental Health and Hawt horn
Children's Psychiatric Hospital, a state facility. They all ege that
def endants deprived their 15-year-old daughter, Kathleen, of her due-
process right to a safe and hurmane environnent while she was a patient at
Hawt horn. That deprivation, they assert, led to Kathleen's suicide. The
District Court granted the defendant's notion for sumary judgnent, hol di ng
t hat, because



Kat hl een was voluntarily admitted to Hawthorn, she had no "liberty
interest" in a safe and hunmane environnent, thus precluding liability under
Section 1983. W reverse that order because there is a genuine issue of
fact concerni ng whether Kathleen, at the tinme of her death, was a voluntary
patient.

At this prelimnary stage of the case, we accept the Kennedys'
version of the facts. In COctober of 1991, Kathleen was admtted to
Hawt horn as a voluntary inpatient at her parents' request. |nmediately
before Kathleen's adnmission to Hawthorn, she had been a psychiatric
inpatient in a private hospital. Her parents' insurance coverage had been
exhaust ed, necessitating the nove. The Kennedys had been advised that, if
they did not voluntarily admit Kathleen to a nental-health facility,
Kat hl een woul d be involuntarily commtted. The only affordabl e option open
to themwas a state-run facility where they would be charged i n accordance
with their ability to pay. Thus, Kathleen was admitted into Hawt horn, a
state facility.

Kat hl een renmi ned an inpatient at Hawhorn for several nonths. On
March 30, 1992, due to her nental condition and her expressed desire to
commit suicide, she was placed on the precaution "1:1 Constant Staff
Supervision." Patients under this precaution nust be within the eyesight
of, and no nore than three feet away from staff nenbers at all tinmes. On
April 3, 1992, Kathleen was placed on "Protective Suicide Precautions.”
This precaution is for patients who are at a "noderate to low risk" for
suicide, and requires nursing staff nenbers to keep the patient "in
constant eye-sight." Additionally, the nursing staff nust directly
interact with these patients every 15 to 20 mnutes so that changes in
their nmental status or behavior nmay be detected.

Kat hl een renmmi ned under Protective Suicide Precautions on the



evening of April 8, 1992. That day, the staff in Cottage D, where Kathl een
was residing, told Hawt horn's nursing supervisor, defendant Peggy Dunl ap

that the nunber of nurses assigned to work the evening shift was inadequate
to neet the patients' needs. Dunlap failed to find additional help, and,
in fact, declined an offer by the day-shift supervisor to help |locate
addi tional nursing assistance. Conpounding the problens, the charge nurse
in Cottage D who was responsible for assigning a staff nenber to care for
Kathleen failed to do so. This charge nurse was, at the tinme, on extended
probation because of her past deficiencies in assigning work duties to the
nursing staff.

The evening shift began duty at 2:30 p.m on April 8. Kathleen was
not in the "constant eye-sight" of any nursing staff nenber. No one
interacted with her every 15 to 20 minutes. Wen soneone finally checked
on her at 5:10 p.m, she was dead, hanging froma bed sheet in her room

The Kennedys all ege that these staffing problens were nothing new for
Hawt hor n. They assert that enployees had conpl ained about the chronic
understaffing on several occasions. Mreover, they claimthat Haw horn
officials falsified records, causing the staffing needs of the hospital to
appear to be less than they actually were. These actions, they contend,
establish a pattern of deliberate indifference to the health and safety of
Hawt horn's patients. This deliberate indifference, in turn, deprived their
daughter of her constitutionally protected |iberty interest in a safe and
humane environnent.

The District Court held that the defendants were entitled to summary
judgnent on two grounds. First, it held that Kathleen had no
constitutionally protected liberty interest because she voluntarily entered
Hawt horn. Second, even if Kathleen did have a protected liberty interest,
that right was not clearly established at the tine of her death, thus
entitling the defendants to



qualified i mmunity.

The Due Process O ause of the Fourteenth Anendnent ensures that "[n]o
State shall . . . deprive any person of life, liberty, or property, wthout
due process of law" The Suprene Court has held that the "deprivation of
liberty" which triggers "the protections of the Due Process O ause" is "the
State's affirmative act of restraining the individual's freedomto act on
his own behalf -- through incarceration, institutionalization, or other
simlar restraint of personal liberty." DeShaney v. Wnnebago Cy. Dept.
Soc. Servs., 489 U S. 189, 200 (1989). This Court has interpreted DeShaney
as "inpos[ing] a duty on state actors to protect or care for citizens" when

one of two circunstances exists. Gegory v. Gty of Rogers, 974 F.2d 1006
1010 (8th Gr. 1992) (en banc), cert. denied, 113 S. C. 1265 (1993). The
first exists when the state linmts an individual's ability to care for

hinmself in a "custodial [or] other setting[ ]." 1lbid. The second exists
when the state exposes one to danger that he would not have faced
ot herwi se.

The District Court's order and the majority of the parties' argunents
in this Court have focused on whether a voluntary patient in a state nenta
hospital could ever have his "ability to care for hinself" so linted as
to create a liberty interest in a safe and hunmane environnent. The
Kennedys argue that the manner in which a patient enters a hospital is not
the dispositive question. Rather, they encourage us to | ook to the anpunt
of control the state actors, here hospital enployees, exerted over
Kat hl een's |ife. Cf. Walton v. Alexander, 44 F.3d 1297, 1306 (5th Cr.

1995) (en banc) (Parker, J., concurring specially). |If we do so, they say,
it will becone apparent that no distinction should be made between
vol untary nental patients and involuntary nental patients, who

unquestionably do have a protected |iberty interest in a safe and



humane environnent. See Youngberg v. Ronmeo, 457 U.S. 307 (1982).

The argunment may have nerit. |In fact, this Court accepted it before
DeShaney. See Goodnman v. Parwatikar, 570 F.2d 801 (8th Cir. 1978).

Nevert hel ess, other circuits, after DeShaney, have refused to grant due-
process protection to those who voluntarily entered the State's custody.
See Walton, supra; Mnahan v. Dorchester Counseling Center, 961 F.2d 987
(1st CGr. 1992); Fialkowski v. Greenwich Hone for Children, Inc., 921 F.2d
459 (3rd Cir. 1991). Arned with these cases, the defendants argue that
Parwat i kar has been overturned by DeShaney. W, of course, are not bound

by these cases, and the case before us could, conceivably, be distinguished
given Kathleen's youth and nental state. W need not address this issue,
however, because the question was sufficiently doubtful, viewed fromthe
perspective of a reasonable state official at the tine of Kathleen's death,
to make it inpossible for us to say that the law was cl early established
at that tine in favor of the existence of a due-process right on the part
of a voluntarily adnmitted patient. In other words, we agree with the
District Court that defendants are entitled to the defense of qualified
imunity if Kathleen is properly classified as a voluntary patient. W
need not and do not decide whether Parwatikar's holding in favor of
voluntary patients' due-process rights remains good law. W do decide that
an action for danages brought by a voluntary patient is subject to a
qual i fied-i mmunity defense.

This holding is not the end of the case, however. Voluntary nental
patients in Mssouri may be rel eased upon request, or, if they are m nors,
upon the request of their parents. M. Rev. Stat. 8§ 632.155(1). But if
the head of the facility where a minor is a patient "determ nes that the
mnor is nentally disordered and, as a result, presents a |likelihood of
serious physical harmto hinself or others, the head of the facility nmay
refuse the release." Mb. Rev. Stat. & 632.155(2). Included in the
definition of "serious physical harm is "a substantial risk that harmwi |
be inflicted



by a person upon his own person, as evidenced by recent threats, including
verbal threats, or attenpts to commit suicide or inflict physical harm on
hinself." M. Rev. Stat. 8§ 632.005(9)(a). Notably, the application for
adm ssion signed by Kathleen's nother upon her admission to Hawthorn
repeats this statutory | anguage nearly verbatim

Thi s | anguage i ndi cates that once Kathleen was placed on Protective
Sui ci de Precautions she nay have effectively becone an involuntary patient.
Certainly she no longer had the absolute right to | eave the hospital by
sinmply requesting to be rel eased. The defendants argue that it is nere
conjecture to try to determ ne what Hawt horn officials would have done if
Kat hl een had requested to | eave. W doubt that they woul d have rel eased
a patient who presented a risk of suicide so great that her doctors
required the nursing staff to keep her constantly in their sight.
Mor eover, what defendants woul d have done if Kathleen's parents had tried
to take her out of the hospital is not the only issue at stake. At the
oral argunment before this Court, the defendants stated that Kathleen would
al nost certainly have been rel eased under certain circunstances, to another
institution or to a hone-health care arrangenent, for exanple. But that
is exactly the point. She would have been required to nake sone show ng
bef ore she coul d have been rel eased. She had no absolute right to | eave.

The record before us, however, is not sufficient to allow us to
conclude, as a matter of law, that Hawt horn had so restrai ned Kathleen's
"freedom to act on [her] own behalf -- through incarceration,
institutionalization, or other simlar restraint of I|iberty" that the
"protections of the Due Process  ause," DeShaney, supra, 489 U S. at 200,

were triggered. Presumably, the record is sparse because the defendants
and the District Court believed that Kathleen's status upon adni ssion was

di spositive. On remand, it should be determ ned whether Kathleen's
condition at the tine of her death presented such a "likelihood of serious
physi cal



harm that Hawthorn could lawfully have detai ned her if either she or her
parents had requested her release. |If so, the "situation" that she was in
was "sufficiently analogous to incarceration or institutionalization to
give rise to an affirmative duty to protect." DeShaney, 489 U S. at 201
n. 9.

As we have noted, this disposition nakes it unnecessary to address
the question whether a voluntary nental patient enjoys the sane due-process
protections as an involuntary patient. It is prudent, and in keeping with
the precedents, to postpone consideration of this difficult constitutiona
guestion until we are certain that its consideration is necessary. Cf.
Federation of Labor v. MAdory, 325 U.S. 450, 461 (1945).

Qur Brother Hansen suggests, post at 11, that our reasoning
"create[s] a constitutional right to involuntary commitnent status
whenever a patient's condition is such that she could lawfully be
det ai ned. " Wth respect, we believe that this characterization of our
holding is mstaken. W hold only that a Mssouri statute nay effectively
restrain those in Kathleen's condition and under the care of the State from
acting on their own behalf to such an extent as to trigger the protections
of the Due Process d ause. It is not Kathleen's worsening nedical
condition alone that nmay have converted her status to that of an
involuntary patient. Rather, her worsening condition plus the duty placed
on state officials by the statute may have had this effect.

In this connection, another statute, M. Rev. Stat. 8§ 632.300, is
rel evant. Under this provision, if the defendants had becone aware of
Kat hl een and her condition while she was outside their care, they would
have been required to investigate and evaluate her condition. M. Rev.
Stat. 8§ 632.300(1). |If they had determ ned that she posed a "likelihood
of serious physical harm to herself



and that that harmwas "immnent," they would have been required to comt
her involuntarily. M. Rev. Stat. § 632.300(2). By a parity of reasoning,
a patient already in custody as the result of a voluntary commtnent surely
has no absolute right to be rel eased when her condition has worsened in the
way that Kathleen's did in this case.

The dissenting opinion also suggests that, even if Kathleen had
becone an involuntary patient, defendants would have a qualified-immunity
def ense. It is true enough that there is no case on all fours, at |east
none that we have found. But the precedent in this Crcuit, in the form
of the Parwatikar case, discussed above, is clear at |east that involuntary
patients have due-process rights. No one contends that DeShaney or any
ot her case has inpaired or cast doubt on this aspect of our holding in
Parwat i kar . W see no reason why a patient originally commtted
voluntarily nust retain that status permanently. Facts change, and | ega
status foll ows facts. This chain of reasoning is not obscure and, we
t hi nk, woul d have been apparent to a reasonable state official at the tine
of the events that gave rise to this case

V.

The judgnment of the District Court is reversed. A genuine question
of material fact exists concerning whether Hawhorn had restricted
Kathl een's ability to act on her own behalf to such an extent that she had
becone, in effect, an involuntary patient. The cause is renmanded for
further proceedings consistent with this opinion

HANSEN, Circuit Judge, dissenting.

| respectfully dissent. Qur court remands for further findings
concerni ng whet her Kat hl een Kennedy's change in nenta



condi tion and course of treatnent nmay have effectively converted her status
fromthat of voluntary patient to involuntary patient. |If so, then the
court states that this situation is sufficiently simlar to incarceration
or institutionalization to give rise to 8 1983 liability for a failure to
protect. M/ dissent is twofold: First, | fail to see any disputed facts
that mght indicate that Kathleen's patient status changed from voluntary
to involuntary, and second, even if there is a genuine dispute of fact on
this issue, | believe that the inposition of liability arising fromsuch
a de facto change in status was not clearly established |law at the tine of
this tragedy.

In order to give rise to a constitutional duty to protect, both
DeShaney, 489 U.S. at 199-200, and our opinion in Dorothy J. v. Little Rock
Sch. Dist., 7 F.3d 729, 732 (8th Cir. 1993), require a showing that the
state by sonme "affirmative exercise of its power" restrained an

individual's liberty against her will and rendered her unable to care for
hersel f. In ny opinion, after DeShaney, the voluntary adnission of a

nental patient does not result in the required state-inposed restraint of
liberty, against the patient's wll, that is necessary to establish
liability for failure to protect. Nor can the worsening of the patient's
mental condition and a change of treatnment nodality to nore frequent
observations substitute for the affirmati ve exercise of liberty-restraining
state power.

It is undisputed that at the time of her adnission, Kathleen was a
voluntary nental patient. She was admitted, not conmitted. Her course of
treatnent required that she be placed under Protective Suicide Precautions,
a nedical status which mandates frequent interaction with and constant
supervi sion by staff nenbers. This nedical status, which was part of her
voluntarily requested treatnent, is the only possible showing of an
affirmati ve exercise of state power that can be found in this case. Qur
court's opinion concludes that there nmight be an issue of fact by



speculating that once Kathleen was placed under Protective Suicide
Precautions she may have effectively becone an involuntary patient because
her nmental condition was such that if her parents had requested her
rel ease, the director could (not would) have exercised his discretion to
refuse her rel ease. Finding no facts to support this speculation, |
respectful ly disagree.

Under Mssouri law, it is possible that a voluntary mnor patient's
admi ssion status nay change to that of an involuntarily detained patient
if the minor patient or her parents request her release, and the rel ease
is denied. By statute, the head of a facility "may refuse" the rel ease of
a voluntarily admtted minor patient when the patient is both "nmentally
di sordered and, as a result, presents a likelihood of serious physical harm
to hinself or others," but may do so only if an application for detention
is made to a Mssouri court. M. Rev. Stat. 8§ 632.155(2). This statutory
authority to refuse the release of a voluntarily adnitted m nor patient,
however, is discretionary with the head of the facility, not mandatory upon
a showing of the requisite nmental condition. |In that respect | disagree
with the court's characterization of this provision as a "duty placed on
state officials." Ante. at 7. Until the head of a facility is presented
with the opportunity and actually exercises the authority to refuse the
release of a voluntary nminor patient, the state has not taken any
affirmative action to restrain the voluntary patient's |iberty agai nst her
will within the neaning of DeShaney. |Inportantly, the record in this case
contains no assertion or evidence that Kathleen's course of treatnment was
agai nst Kathleen's will or her parents' wll, or that her parents sought
to renove Kathleen and were denied rel ease fromthis course of treatnent.

Instead of pointing to disputed facts that night denonstrate an
affirmati ve exercise of power by the state, our court's opinion suggests
that the status of a patient can change automatically from voluntary to
i nvol untary whenever the patient's condition is both
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"mental |y disordered" and poses a "likelihood of serious physical harnf to
herself or to others as described in M. Rev. Stat. 8§ 632.155(2), such that
the director "could lawfully have detained her if either she or her parents
had requested her release." Ante at 7 (enphasis added). Under this
reasoning, the nere treatnent of a serious nental condition which falls
within the terns of the statute becones a state-inposed restraint of
liberty. |If this be true, then | fear that we have effectively obliterated
the rule that a duty to protect arises only when the state affirmatively
exercises its power to restrain a person's liberty against the person's
will. See DeShaney, 489 U S. at 200; Dorothy J., 7 F.3d at 732.

Furthernore, the de facto evolution from voluntary to involuntary
status based upon a worseni ng nedi cal condition as suggested by our court
woul d actually create a constitutional right to involuntary conmtnent
status whenever a patient's condition is such that she could |awfully be
detained. This cannot be. There is no constitutional right to involuntary
comm tnent, regardless of an individual's nmental condition. See WIson v.
Form goni, 42 F.3d 1060, 1066 (7th Cir. 1994).

Qur court's opinion, ante. at 7, asserts that Rev. M. Stat.
8 632.300(2) (requiring a nental health coordinator to "request a peace
officer to take or cause [a] person to be taken into custody and
transported to a nental health facility" if the nental health coordinator
has reasonabl e cause to believe that the likelihood of serious physical
harm by such person to hinself or others as a result of a nental disorder
is "immnent") creates a duty which, by parity of reasoning, indicates that
a patient with simlar nental health problens already at the facility has
no absolute right to release. Here again our court substitutes the nere
exi stence of unexercised state power for the reality of affirmative state
action. Kathleen's parents were absolutely free to renove her fromthe
hospital unless and until a state actor exercised the power to
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detain her authorized by the Mssouri statute. In my opinion, neither the
possibility for detention under this statute nor the reasoni ng enpl oyed by
our court can create affirmative state action in a case where none in fact
has occurred. Although "[f]acts change," ante. at 8, and although the
facts of a given case could indicate a change fromvoluntary to involuntary
status if they included an actual decision to detain nade under the
st at ut e, I maintain that unless the facts of a case indicate that the
state has affirmatively acted to restrain a person's liberty, they are
insufficient to subject state actors to § 1983 liability. An unexercised
di scretionary power under state law to detain and evaluate a person with
apparent nental health problens is not the kind of affirmative state action
DeShaney requires as a prerequisite to § 1983 liability.

To summari ze, Kathleen was voluntarily adnitted, not conmmtted, and
there is no evidence to suggest that her status as a voluntary patient
actual l y changed before her tragic and untinely death. Her parents did not
request her release, there is no indication that she was restrai ned agai nst
her will or her parents' will, and there is sinply no dispute of fact to
suggest any affirnative exercise of power by the state that was keeping
Kat hl een restrained of her liberty at the tine of her death.

Even assum ng arguendo that it is possible to denpbnstrate a question
of fact concerning whether Kathleen's worsening condition conbined with
nore frequent nedical observation resulted in an affirmative state act
restraining Kathleen's liberty in a manner simlar to that of involuntary
institutionalization, the qualified immunity defense remains avail able
because this certainly would be new | aw si nhce DeShaney, and it cannot be
said to have been clearly established at the tine of Kathleen's death. M
research has reveal ed no cases indicating constitutional liability in this
type of situation after DeShaney and prior to the filing of this opinion
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For these reasons, | would not remand for nore factual inquiry but
woul d affirmthe district court's grant of qualified i munity.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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