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BOMWAN, Circuit Judge.

Ronald Ellis appeals from the decision of the District Court
affirming the Bankruptcy Court's decision holding nondischargeable in
bankruptcy a $300, 000 obligation Ronald owed to his former wife Susan Ellis
by virtue of a dissolution decree. W reverse.

Susan and Ronald Ellis were divorced in Novenber 1989. At issue here
is paragraph 1 of the attachnment to the Ellises' Decree of D ssolution,
whi ch reads as foll ows:



As and for her partial share of the parties' narital
property, Petitioner [Susan] is awarded Three Hundred Thousand
Dol | ars ($300, 000.00) to be paid to her by Respondent [Ronald],
as her interest in Respondent's pension and profit sharing plan
wi th Vantage Footwear, Inc., and Vantage Footwear, Inc. Said
award shall be deened a judgnent |ien against Respondent's
interest in said plan and his interest in the stock of Vantage
Footwear, Inc., which is held in or by said plan. Respondent
shal | execute a Qualified Donmestic Relations Order consistent
with this Decree and the Court retains jurisdiction thereof.

On February 7, 1990, the above | anguage was nodified, for reasons not in
the record, on Ronald's notion to alter and anend the judgnent. The only
change of substance was the deletion of the |ast sentence requiring Ronald
to execute a Qualified Donestic Relations Order (QDRO).

In an opinion filed January 22, 1991, the Mssouri Court of Appeals
found that the $300,000 award was not an abuse of discretion. Ellis v.
Ellis, 802 S.W2d 546, 549 (M. C. App. 1991). The court of appeals
nodi fied the award, at Ronald's request, so that $50,000 was to be paid to
Susan on July 1, 1991; thereafter, every six nonths, Ronald was to pay
Susan $50, 000 plus interest "until the amount is paid in full." 1d. The
court apparently took this action after being persuaded by Ronald of
"possi ble tax consequences," and that "the value of the plan would be
substantially reduced if liquidated at one tine." 1d. On June 7, 1991
| ess than one nonth before the first paynent was due, Ronald filed a
voluntary petition in bankruptcy. On Cctober 11, 1991, Susan filed this
adversary proceeding <challenging the dischargeability of various
obligations Ronald owed to her pursuant to the dissolution decree
(i ncluding his mai ntenance and child support obligations, which Ronald had
|isted as di schargeabl e debts), arguing they were not dischargeable as they
were in the nature of nmintenance and support.



On January 28, 1993, the Bankruptcy Court held that the $300, 000
award to Susan was a property settlenment not intended as support, and
therefore was a di schargeabl e debt in Ronald's bankruptcy. On February 24,
1993, Susan filed a "Mdtion for Leave to Alter or Anrend Court's Judgnent"!?
or, alternatively, leave to file a late notice of appeal. Susan's attorney
averred that she did not receive the Bankruptcy Court order fromthe court,
and only learned of it on February 11 from opposi ng counsel. She asked the
court for leave to file a notion to alter or anend the judgnent outside the
ten-day limt set forth in Federal Rule of Civil Procedure 59(e) (made
applicable in the bankruptcy courts by Bankruptcy Rule 9023). On April 15,
the court granted Susan leave to file an untinely notion to alter or anend,
relying on Federal Rule of Civil Procedure 60(b) (made applicable in the
bankruptcy courts by Bankruptcy Rule 9024) and finding that excusable
negl ect explained her tardy filing. In the same order, the court extended
the tine within which Susan could file her notice of appeal. 1In a separate
order filed on the sane day, the Bankruptcy Court anended its judgnment and
hel d that the $300, 000 Ronal d owed to Susan was nondi schargeabl e under the
law as set forth in this Court's opinion in Bush v. Taylor, 912 F.2d 989
(8th Gr. 1990) (en banc). The District Court affirned. Ronald Ellis
appeal s.

For his first issue on appeal, Ronald Ellis contends that the
Bankruptcy Court abused its discretion by reopening its judgnment pursuant
to Federal Rule of Gvil Procedure 60(b), and that the District Court erred
in affirming that decision. He focuses his argunent on the rules
concerning a notion for leave to file a late

Presumabl y, the caption of the notion was inaccurate.
Susan did not seek leave to alter or anmend the judgnment; only the
court could alter or amend its own judgnent. She states in
paragraph 4 of her notion that she wanted | eave to file an
untinely notion to alter or amend under Rule 59(e) (Rule 59(e)
notions are required to be filed within ten days of entry of the
judgnent) and, in case the court granted the notion for untinely
filing, she included the notion to alter or amend and her
argunents on the nerits.
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notice of appeal, arguing that the court's decision under Rule 60(b)
effectively granted Susan an appeal. That argunent nisses the mark. The
real procedural issue is the court's use of Rule 60(b) as a vehicle to
overcone the untineliness of Susan's Rule 59(e) notion to alter or anend.
Susan's notion for leave to file a notice of appeal out of tine was granted
in a separate ruling, but becane irrelevant when the Bankruptcy Court
anended its judgnment so as to find in Susan's favor on the nerits of the
di schargeability question

As the Bankruptcy Court noted, enlargenent of the ten days all owed
for filing a Rule 59(e) notion to alter or anend the judgnent, regardl ess
of the reason, is expressly prohibited by Bankruptcy Rule 9006(b)(2). The
court also rejected Susan's argunent that "unusual circunstances" excused
her failure to file her nmotion within ten days.?2 The court therefore was
without jurisdiction to consider Susan's Rule 59(e) notion. See Townsend
v. Terninal Packaging Co., 853 F.2d 623, 624 (8th G r. 1988). But the
Bankruptcy Court then turned to Rule 60(b), which allows a reasonable tine

(but not nore than one year) within which to file a notion for relief from
j udgnent based on excusabl e negl ect, and

2For its authority to consider Susan's clai mof "unusual
ci rcunstances, " the Bankruptcy Court relied on the judicially-
created doctrine pursuant to which a court may allow the filing
of an untinely notice of appeal, where the filing is untinely
because of reasonable reliance on the erroneous actions of the
court. W do not decide whether this doctrine is applicable to
an untimely Rule 59(e) notion to alter or anend a judgnent. Cf.
Thonpson v. INS, 375 U. S. 384, 387 (1964) (per curian (holding
that | ower court's representation that Rule 59(b) notion for new
trial was tinely, when it was not, constituted "uni que
ci rcunstances” to excuse untinmely notice of appeal); Osterneck v.
Ernst & Whinney, 489 U. S. 169, 179 (1989) ("By its terns,
Thonpson applies only where a party has perfornmed an act which,
if properly done, would postpone the deadline for filing his
appeal and has received specific assurance by a judicial officer
that this act has been properly done."). The question is of no
nmonment here, as the court found no "unusual circunstances"”
exi sted to excuse Susan's untinely filing of her Rule 59(e)
not i on.
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found the requisite excusabl e neglect for Susan's failure to make tinely
post -j udgnment notions.

In the context of excusable neglect as a ground for relief froma
judgnent or order, Rule 60(b) is appropriately invoked to offer excuses for
neglect leading up to the judgnment in the first place, not excuses for
neglect for failure to file post-judgnent notions to alter or anend.
Sanders v. dento Indus., 862 F.2d 161, 168 n.14 (8th Cir. 1988); see
e.g., Inre Freightway Corp., 170 B.R 108 (Bankr. N.D. Chio 1994) (seeking
reconsideration under Rule 60(b) of order denying creditor's claim for

failure of creditor to appear); In re King, 165 B.R 296 (Bankr. MD. Fla.
1994) (seeking rehearing under Rule 60(b) for order granting notion to
val ue col lateral where creditor failed to respond); Elliot v. Hancock (lLn
re Hancock), 160 B.R 677 (Bankr. MD. Fla. 1993) (seeking relief under
Rul e 60(b) fromdefault judgrment entered when no answer was filed); cf. In

re Gay, 156 B.R 707 (Bankr. D. Maine 1993) (holding creditors could not
attack debtor's discharge as it applied to them by characterizing notion

as under Rule 60(b) where procedure to chall enge di scharge was provi ded by
statute); In re Bowden, 138 B.R 584 (Bankr. E.D. Ark. 1992) (assum ng that
noti on seeking reinstatenent of bankruptcy case that was disnissed after

debtors' failure to file the required docunents was nmade pursuant to Rule
60(b)); Inre Fuller, 111 B.R 660 (Bankr. S.D. Chio 1989) (assumning that
noti on seeking reinstatenent of automatic stay where debtor failed to file

responsive pleading to notion for relief from stay was nade pursuant to
Rul e 60(h)). A Rule 60(b) notion alleging excusable neglect is
appropriately used when seeking relief fromjudgnent for excusabl e neglect,
not when seeking relief from the deadlines set by the rules for post-
judgnent notions, even if those deadlines are not net because of excusabl e

negl ect. Contrary to Susan's argunents, Pioneer Investnent Services v.
Brunswi ck Associates Limted Partnership, u. S , 113 S. C. 1489
(1993), is inapplicable to this case. The issue in that case was the

interpretation of the term"excusable neglect" in a case



where a creditor failed to tinely file a proof of claim Pi oneer had
nothing to do with decidi ng whet her excusabl e negl ect under Rule 60(b) can
be used to grant leave to file an untinely notion to alter or anend, which
inmplicates Rule 59(e).

W hold that the Bankruptcy Court was w thout jurisdiction to
consi der Susan's Rule 59(e) notion (and we note that the court, in at |east
a formal sense, did reject that notion). W further hold that the
Bankruptcy Court erred in relying upon Rule 60(b) to grant Susan |eave to
file an untinely notion to alter or anend the judgnent, and the District
Court erred in affirmng that decision. W need not and do not consider
what now becones of the Bankruptcy Court's order granting Susan's notion
to file her notice of appeal out of tinme because the issue is noot, and has
been since the entry of the anended judgnent in Susan's favor, issued the
sanme day as the ruling on her notion for leave to file an untinely Rule
59(e) notion, nade it unnecessary for her to appeal. Instead, the appea
to the District Court fromthe anended judgnent was taken by Ronal d.

W conclude that Ronald is correct that the anended judgnent nust be
reversed for the procedural reasons we already have di scussed. Mboreover,
even if we are mstaken in our conclusions as to the convol uted procedural
history of this case, our resolution of the case on the nerits of the
di schargeability question results in judgnent for Ronald in any case.?®

Relying on our opinion in Bush v. Taylor, the Bankruptcy Court

summarily reversed its original decision adjudgi ng Ronald's

3Because of our resolution of the procedural question, and
our alternate holding on the nerits of the dischargeability
guestion, we do not consider Ronald's argunment that the
Bankruptcy Court abused its discretion in altering its judgnent
based on a legal theory (derived fromBush v. Taylor, 912 F. 2d
989 (8th GCr. 1990) (en banc)) that was raised for the first tine
in Susan's notion to alter or anend.
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$300, 000 obligation dischargeable. The District Court, in its de novo
review and affirnmance, el aborated sormewhat, concluding that the install nent
paynments for the $300, 000 obligation were debts not incurred until paynment
was due, and thus were not dischargeabl e under Bush. After our own de novo
review, we find that we nust disagree with the application of Bush by the
| ower courts in this case.

In Bush, the debtor, pursuant to a decree of dissolution entered
before the days of QDROs, was required to pay a portion of his pension
benefits, as he received them to his forner wife as her "sole and separate
property." The district court, affirmng the bankruptcy court, refused to
di scharge the obligation in the debtor's bankruptcy proceedings. Thi s
Court affirnmed, holding that the obligation was not pre-petition debt
di schargeabl e i n bankruptcy. I nstead, we held, the anpbunt due was the

former wife's "sole and separate property,” to be paid to her by the debtor
only because the pension plan adm nistrator did not pay her share of the
pension to her directly. Mreover, as we noted, the pension paynents woul d
continue to flow to the debtor for as long as he lived, and if his
obligation to pay his forner wife a portion of these paynents as he
received themwere discharged in bankruptcy, she thereby would be deprived
of the "sole and separate property" in these paynents that the state

di vorce court had awarded her

Here, Susan was not awarded a fixed share of paynents to be received
by Ronald fromhis enployer's pension and profit sharing plan as her "sole
and separate property," as was the case in Bush. I nstead, the divorce
court awarded Susan a sumcertain that represented her "interest" in the
plan and in Vantage Footwear, but it was not in any way |inked to pension
or profit-sharing paynents to be received by Ronald. |f the anobunt was to
have been nore than a division of property, that is, if it was based on
actual paynents



due Ronald from an ERI SA-regul at ed* pensi on and profit-sharing plan, then
a QDRO should have and presunably would have been executed. But the
install mrent paynents owed to Susan were not Susan's "sole and separate
property" payable by Ronald only when he received paynents from his
conpany's plan. Rather, the $300,000 was a division of marital property
representing the divorce court's determ nati on of Susan's present interest
in the pension and profit-sharing plan and in the conpany itself. It was
owed to Susan regardl ess of any later changes in the value of the plan or
of the conpany.?®

Ronal d prevail ed upon the M ssouri Court of Appeals to nodify the
award to make it payable in installnents, evidently convincing the court
that nodification was necessary to protect the plan assets. Ronald filed
his bankruptcy petition before any of the court-ordered paynents to Susan
becane due. But the installnment paynments did not becone post-petition debt
nerely because the dates of paynent had not yet arrived. Unlike Bush, in
which the fornmer husband becane obligated to pay over his fornmer wife's
portion of his pension checks only as he received them Ronald's obligation
to Susan was nerely unmatured debt. Ronald owed those anpbunts to Susan
whet her or not he ever received a nickel from the pension and profit-
sharing plan or fromhis interest in the conpany. The record does not
i ndicate that he was even drawing--or eligible to draw-any funds fromthe
plan at the time his marriage to Susan was di ssolved. W therefore nust
conclude that Susan's interest in the plan and the conpany was reduced to
an anmount certain that Ronald

“Enpl oyee Retirenent |ncone Security Act, Pub. L. No. 93-
406, 88 Stat. 829 (codified as anended at 29 U S.C. 88§ 1001-1461
(1988 & Supp. V 1993), and in scattered sections of the United
St at es Code).

®Susan's lien on Ronald's interest in the pension and
profit-sharing plan and Vant age Footwear stock, created by the
explicit | anguage of the divorce decree, is unaffected by our
deci sion today. The record indicates, however, that the plan and
the stock are now worthl ess.
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was obligated to pay to her fromwhatever assets he had, and thus is a pre-

petition debt that, not being in the nature of nmintenance and support for

his forner wife, see 11 U S. C. 8§ 523(a)(5) (1994), is dischargeable in

bankruptcy, see id. 8 727 (1994) (pre-petition debts shall be discharged);

id. 8 101(5), (12) (defining debt and clai munder the Bankruptcy Code).
The judgnent of the District Court is reversed.
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