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MURPHY, Circuit Judge.

Petitioner William King, an aircraft mechanic for Northwest Airlines, was
randomly selected for a drug test and failed to provide a urine sample. The
Administrator of the Federal Aviation Administration (FAA)! issued an emergency
order revoking King's mechanic certificate, which was served on King and filed with

'For ease of reference we generaly refer to the FAA even though the
Administrator acts as its representative.



the National Transportation Safety Board to initiate proceedings for permanent
revocation. King filed an answer and appealed the revocation order to the Board.
After ahearing, an administrative law judge (ALJ) ordered that the revocation order
bedismissed. The FAA appealed, and the Board reinstated therevocation. King now
petitions this court for review of the Board's order.

l.
A.

Thefederal agency respondentsto King's petition administer safety regul ations
governing the aviation industry. The FAA is the primary administrative agency
involvedinaviation safety. It promulgatesfederal aviation regulationsin accordance
with the Administrative Procedure Act and enforcesthose regulations. The Boardis
an independent agency which also has responsibilities for aviation safety, including
investigating accidents, making safety recommendations to the Secretary of
Transportation, and reviewing FAA enforcement orders. See 49 U.S.C. 88 1131,
1133(2004). Itisthe FAA which establishesand enforcescertificateregulations, and
the Board decides appeals from FAA orders.

The statutory mandate of the FAA includes "assigning, maintaining, and
enhancing safety and security as the highest prioritiesin air commerce." 49 U.S.C.
§40101(d) (2004). Incarrying out that mandatethe FAA hasauthority to promulgate
legidlative rules that carry the force of law, see Joseph v. United States Civil Serv.
Comm'n, 554 F.2d 1140, 1154 n.26 (D.C. Cir. 1977), and to interpret and explain
existing rules and regulations. See 5 U.S.C. 88 552(a)(1)(D) and 553(b)(3)(A)
(2004). In 1988 the FAA promulgated aruleinitiating antidrug programs, including
drug testing, for aviation personnel in safety sensitive positions. The FAA certifies
aircraft mechanics, and it pursuesenforcement actionsrelated to certificateswhenthe
Administrator determinesthat air transportation saf ety and the publicinterest require
action. See49 C.F.R. § 13.19(b) (2004).
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The Board decides appealsfrom FAA certificate actions and servesafunction
similar to that of areviewing court. See Hinson v. NTSB, 57 F.3d 1144, 1147 n.1
(D.C. Cir. 1995). The Board's Rules of Practice in Air Safety Proceedings govern
these appeals. See 49 C.F.R. § 821.1-.64 (2004). An ALJinitially hears the matter
and then issues a decision affirming, amending, modifying, or reversing the FAA
order. See49 U.S.C. §44709(d)(1) (2004). A party may appeal the ALJs decision
to the Board, which can make new findings and issue new orders, affirm or reverse
the decision, or remand the case. See 49 C.F.R. § 821.49(b) (2004). A party
dissatisfied with the Board's decision may petition for review by afederal court of
appeals. See 49 U.S.C. § 44709(f) (2004). The Board is not a party in interest in
federal court proceedings and does not typically participate in them. See 49 C.F.R.
§821.64(a) (2004).

B.

Prior to May 2002, William King had worked as a Northwest Airlines aircraft
mechanic for fourteen years. Heheld FAA Mechanic Certificate No. 267713773 and
had never been disciplined, involved in an aviation incident, or tested positive for
drugs. At 3:30 p.m. on May 16, 2002, he was notified of hisrandom selection for a
drug test that day.

Thereisno disputethat King arrived at thetesting siteontimeat 4:45 p.m. He
talked with aunion representative who was already there and completed preliminary
paperwork with the collector, Manuel Ortiz. Ortiz isabreath alcohol technician and
drug screener for Consolidated Medical Services in Bloomington, Minnesota, who
had at that time conducted over one thousand drug tests. Ortiz verified King's
identity, explained the basic collection procedures, and directed King to empty his
pockets to ensure that nothing was present that could adulterate a specimen. Ortiz
then completed the custody and control form, instructed King to wash and dry his
hands prior to providing aurine specimen, opened the collection kit, and secured the
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testing site. The collector statement prepared by Ortiz stated that King's collection
process was started without delay.

The parties dispute the time at which King made hisfirst attempt to provide a
specimen. That time is significant because an individual is given three hours to
provide a specimen, measured from the time of an initial unsuccessful attempt.
King's answer to the FAA's complaint contained an admission that his first attempt
to urinate occurred at 4:50 p.m. Since hisfinal failed attempt occurred at 7:52 p.m.,
his admi ssion established that he had been given afull three hoursfor thetest. King
was allowed to amend his answer at the hearing before the ALJ, however, and he
testified there that hisfirst failed attempt occurred between 5:15 and 5:20 p.m. This
testimony conflicted withthecollector statement and Ortiz'stestimony, both of which
stated that hisfirst attempt was at 4:50 p.m.

After King returned without a specimen, Ortiz told him to drink water and
pointed out awater fountain. When King failed on his second attempt at about 6:10
p.m., Ortiz again urged him to drink water but the parties dispute whether he
mentioned 40 ounces. Ortiz testified that he urged King to drink up to 40 ounces of
water, but King testified that he did not; the ALJ found King's testimony credible.
Thereis no dispute that King had unimpeded access to the fountain, and he testified
that he used it four or fivetimesand al so consumed a 12 ounce soda, for hisestimated
total consumption of 20 to 27 ounces. King's further attempts to provide a urine
specimen at 6:45 p.m. and at 7:52 p.m. were unsuccessful. Ortiz calculated that King
had had a full three hours for the test and terminated the collection process at this
point.

A representative of the Aircraft MechanicsFraternal Association (AMFA) was
present throughout the entire process: Paul Olson was there when King arrived, and
Joseph Wagner relieved him after King'sfirst failed attempt. Neither representative
raised any challenge to the collection process, and both later testified at the hearing.
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Olson, who had been present at hundreds of drug tests, testified "1 didn't seeanything
wrong." Wagner testified that Ortiz was"the most intelligent of thetestersthat | have
seen” but that he had not heard him advise King to drink 40 ounces. Wagner himself
urged King to drink after his second unsuccessful attempt and later "urged him to
drink alot of water because the clock wasticking." At 6:45 p.m. Wagner told King
to "drink water just to the point of being sick."

Just after 8 p.m. Ortiz called Timothy Bishop, Northwest's Drug and Alcohol
Program Manager and Designated Employer Representative, to report on the test.
Bishop questioned Ortiz about whether King had been provided access to water,
whether he had been given three hoursto provide a urine specimen, and whether he
had been told that he could drink up to 40 ouncesof fluid. Bishop testified that Ortiz
had answered affirmatively. Bishop also testified that the drug testing site had
undergone an FAA inspection in March 2002 and that he had confirmed with Ortiz
that the regulations and Northwest Airlines policy statement were still posted at the
collection site. Then Bishop spoke directly with King to confirm that he had not
provided asample. Then he asked King, "Areyou sure you don't haveto go?' King
said "no," and Bishop told him that a medical evaluation would therefore berequired
to determinewhether therewasamedical reason for hisfailureto provideaspecimen.
He also explained that failureto provide aspecimen could be deemed arefusal to test
and result in King's discharge.

On the following day King reported for a"shy bladder" physical examination
whichincludesamedical history, abrief physical exam, and |aboratory teststo assess
kidney function. The examining physician and medical review officer found no
medical condition that would preclude King from providing a urine specimen.
Fallure to provide a sufficient amount of urine without an adequate medical
explanation for the failure is considered a refusal to test. See 49 C.F.R. §
40.191(a)(5) (2004). Refusal to test is grounds for revocation of a mechanic
certificate. See 14 C.F.R. § 65.23(b) (2004).
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Asaresult of King'sfailureto provideasample, Northwest Airlinesterminated
his employment and the FAA Administrator issued an emergency order on July 18,
2002 revoking hismechanic certificate. On July 25 King filed anotice of appeal, and
on July 26 the FAA filed the emergency order as its complaint before the Board
seeking permanent revocation of King's certificate. King filed an answer on July 30
inwhich he admitted paragraph 6(b) of the complaint which alleged that he had made
his first attempt to urinate at 4:50 p.m.

At the hearing before the ALJ on August 22, 2002, King asked to amend his
answer to change hisadmission that hisfirst attempt had been at 4:50 p.m. to adenial.
The ALJ permitted the amendment over the FAA's objection, and King then testified
that hisfirst attempt had been at 5:15 or 5:20 p.m. After hearing all the evidence, the
ALJfound that King had not been given afull three hoursto provide aurine sample,
that he had not been advised to drink 40 ounces of water, and that the collector had
not monitored and measured King's consumption of fluids. The ALJconcluded that
the FAA regulations had not been followed and dismissed the order of revocation.

The FAA appealed to the Board, and it reversed the ALJ on legal grounds,
affirming the order of revocation of King'smechanic certificate. The Board held that
the ALJ had erred by allowing an amendment at the hearing without a showing of
good cause and by misinterpreting theregul ation requiring the collector to urgewater
consumption when an individua has difficulty in producing a sample. King then
petitioned this court for review.

In hispetition King arguesthat the Board erred by reversing the ALJsdecision
to allow hisamendment, by not considering evidencethat he offered after hisanswer
was amended, and by accepting results of an inadequate medical examination. He
contendsthat the Board'sinterpretation of the regulation dealing with the collector's
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duty to urge water consumption is inconsistent with the regulation's plain meaning
and purpose and notes that the ALJ found his testimony credible.

TheFAA respondsthat the Board correctly held that the AL Jerred by allowing
King's amendment without a showing of good cause, in violation of the rules of
practice, and by permitting King to testify contrary to hisearlier admissionwhich had
established that he had been given therequired three hoursfor thetest. The FAA also
urgesthat substantial evidence supportsthe Board'sfinding that King had no medical
condition which precluded him from providing a urine specimen. Finally, the FAA
assertsthat the Board'sinterpretation of the regul ation dealing with acollector's duty
In respect to water consumption was not arbitrary, capricious, or an abuse of
discretion and therefore is entitled to deference.

Although the Board generally defers to the credibility findings of an ALJ,
Administrator v. Gusek, 1999 WL 64489, at *1 (N.T.S.B. Feb. 8, 1999), its review
of the FAA's interpretation of relevant regulations has a different standard. When
adjudicating aviation safety enforcement actions, the Board is bound by the FAA's
interpretation of its regulations unless it is arbitrary, capricious, or otherwise not
according to law. See FAA Civil Penalty Administrative Assessment Act of 1992,
Pub. L. No. 102-345, 106 Stat. 923 (1992) (codified as amended at 49 U.S.C. 8§
44703, 44709, 46301(d) (2004)); see also Garvey v. NTSB, 190 F.3d 571, 576-77
(D.C. Cir. 1999) (Congress has "unambiguously directed the NTSB to defer to the
FAA'sinterpretations of its own regulations").

Federal appellate courts also review the FAA's interpretations of its own
aviation regulationswith deference. See Garvey, 190 F.3dat 577. While courts may
affirm, amend, modify, or set aside Board decisions when appropriate, see49 U.S.C.
88 1153(b)(3) and 46110(c) (2004), its decisions should be upheld unless they are
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law." See5 U.S.C. § 706(2)(A) (2004); Watkinsv. NTSB, 178 F.3d 959, 961 (8th
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Cir. 1999) (per curiam). Factual findingsare reviewed to determinewhether they are
supported by substantial evidenceintherecord asawhole. See5U.S.C. 8§ 706(2)(E)
(2004); Watkins, 178 F.3d at 961. Substantial evidenceis "'such relevant evidence
as areasonable mind might accept as adequate to support a conclusion." Erickson
Transp. Corp. v. Interstate Commerce Comm'n, 728 F.2d 1057, 1062 (8th Cir. 1984)
(citation omitted).

A.

FAA regulations provide that after an initial unsuccessful attempt to provide
aspecimen, anindividual hasthreefull hoursto completethetest. See49 C.F.R. 88
40.193(b)(2) and (4) (2004). In hisanswer King agreed with the timeline stated in
the complaint and did not rai se any issue about the amount of time he had been given,
but at the hearing before the AL J he asked to amend his answer so he could argue he
had not been given three full hours. Although the FAA objected on the basis of
surprise, the ALJgranted the motion. This permitted King to testify that he made his
first attempt some 25 minutes|later than he had previously admitted. The Board ruled
that the ALJhad erred by allowing the amendment in violation of itsprocedural rules
which require a showing of good cause and that this had been unfair to the FAA 2

King argues that the Board violated its precedent by reversing the ALJs
decision on the amendment without evidence of prejudice, that the FAA had not
phrased its objection at the hearing in terms of no good cause shown, and that the
Boardfailedto consider all relevant evidence. The FAA respondsthat thelast minute
amendment to King'sanswer was prejudicial becausethe Administrator had relied on

*The Board'sopinion and order stated: "The[FAA] Administrator, nolessthan
any other party appearing before our law judges, is entitled to fair and unbiased
treatment. We would admonish our judges to take pains to ensure that the due
process rights of all parties are unerringly respected.” Belger v. King, 2002 WL
31132999, at *2 n.6 (N.T.S.B. Sept. 25, 2002).
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his admission of key factsin preparing her case. King'sanswer wasfiled on July 30
and he did not attempt to correct or amend it until the August 22, 2002 hearing, even
though the parties had communicated and exchanged discovery intheinterim. Since
his admissions had established that he was given three full hours to provide aurine
specimen, the FAA complainsthat the amendment put apresumptively resolvedissue
back into play without notice.

The Board concluded that the AL J had abused hisdiscretion by alowing King
to change his answer at the hearing over the FAA's timely objection. The Board's
rulesof practice"expressly and unequivocally limit alaw judge'sdiscretion to permit
an amendment to a pleading at the hearing to instances where good cause for the
change has been shown." Belger v. King, 2002 WL 31132999, at *2 (N.T.S.B. Sept.
25, 2002) (citing 49 C.F.R. 8 821.55(e)). The standard in emergency matterssuch as
King'sisnot whether an amendment would prejudicethe other party, but whether the
amendment is supported by good cause. See49 C.F.R. §821.55(c) (2004) ("Thelaw
judge may permit or require a more definite statement or other amendment to any
pleading at the hearing, upon good cause shown and upon just and reasonable
terms."). Seeaso Administrator v. Jones, 2001 WL 366429, at *2 (N.T.S.B. Apr. 6,
2001) ("Because any amendment that addsto arespondent's evidentiary burdeninan
emergency case could be said to be at least potentially prejudicial, given the
exceptionally short discovery time available before a hearing must be held, our
regulations . . . obligate a law judge to ensure good cause supports all such
amendments."); Administrator v. Fuller, 2001 WL 366426, at *1 n.5 (N.T.S.B. Apr.
6, 2001) (ALJdid not abuse its discretion by rejecting amendment without cause).

The Board'spracticerulesrequirethat amovant make ashowing of good cause
in order to amend a pleading at the time of the hearing. The rules "expressly and
unequivocally" restrict the ALJ from granting a motion to amend in the absence of
such a showing. The record does not show that King provided any reasons for his
requested amendment and despite the FAA's timely objection, the ALJ made no
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findingsin support of hisdecision to permit it. King claimsthat he had discussions
with the AL Jbefore the hearing in which he provided cause, but under its governing
rules of practice the Board declined to consider any ex parte conversation that was
not on the record. See 49 C.F.R. § 821.40 (2004) (testimony and exhibits together
with papers, requests, and rulings constitute the exclusiverecord of the proceedings).
King now arguesthat hispurposewasto expeditethe proceedings by hisamendment,
but alast minute change in position which surprises the other party and leads to the
Introduction of unexpected and potentially decisive evidenceisunlikely to expedite
the process in a fair way. Moreover, King gave no reason on the record for his
untimely request, and the ALJ made no findings to support his ruling.

We conclude that the Board did not abuse its discretion or act arbitrarily in
determining that the ALJ had erred by permitting an amendment at the hearing
without a showing of good cause, in vacating the amendment to King's answer to
paragraph 6(b) and striking hisnew evidence, andin reversing thefinding that hehad
received |ess than three hours to provide a urine specimen.®

B.

King also challenges the Board's interpretation of the collector's obligation
under 49 C.F.R. 8§ 40.193(b)(2). That regulation provides that if an employee fails
to provide sufficient urine, the collector "must . . . [u]rge the employeeto drink up to
40 ounces of fluid, distributed reasonably through a period of up to three hours or
until theindividual has provided asufficient urine specimen, whichever occursfirst.”

*Because the Board did not act arbitrarily or capriciously in enforcing its
practice rule, we need not discuss its findings that the AL J had ignored some of the
evidence and that consideration of all the evidence, even with King's new testimony,
would have led to a finding that more than three hours elapsed between his first
attempt and the final opportunity presented when Bishop asked if he was sure he
couldn't provide asample. King, 2002 WL 31132999, at *2 n.7.
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Id. Although there was conflicting evidence, the ALJ found that Ortiz had not
explicitly mentioned 40 ouncesto King. The ALJalso found that Ortiz had not used
a measuring device or watch to ensure that King's water consumption was evenly
distributed over the three hours.

The Board reversed the ALJs interpretation of the regulation as the judge
recognized it might.* The Board held that 49 C.F.R. § 40.193 does not provide that
atestisnot validif the collector does not monitor or administer an employee's water
consumption or urge that 40 ounces be consumed. The Board explained:

Thereis, however, no basisin the regulatory history for concluding that
atest should be invalidated if the collector did not himself dispense to
the respondent measured cups of water totaling 40 ounces, as the law
judge suggests he needed to do, and there is no showing on this record
that such a procedure is utilized by those performing drug testing for
Northwest Airlines or anyone else. Moreover, the regulatory history
does not suggest that drinking that quantity of water would produce any
gpecific amount of urine for a specimen. Rather, it was selected
essentially as a cap on the amount of water an individua should
consume without raising concerns over water intoxication or dilution of

a specimen.

King, 2002 WL 31132999, at * 3 (emphasis added). The Board concluded that Ortiz
had satisfied the requirements of the regulation because it did not require him to
measure out fluids over the period of the test and he had told King to drink water in
order to overcome his difficulty in providing a urine specimen even if he did not
mention 40 ounces. The ALJs contrary reading would require a more structured
workplace testing process, said the Board, than "so far as this record shows, ever
occurs." |d.

“The AL Jcommented during thehearing that, " Everybody hereisgoingto have
an interpretation of that regulation [49 C.F.R. § 40.193], and ultimately the safety
board is going to decide whose interpretation is most accurate.”
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In hispetitionfor review King contendsthat the Board'sinterpretation ignores
the plainlanguage of theregulation. Sincethe AL Jfound that Ortiz never mentioned
40 ounces, King argues that the collector did not meet the requirements of the
regulation. King also assertsthat Ortiz failed to encourage him to drink until amost
halfway through the collection period, thusfailing to ensure areasonabl e distribution
of fluids. The FAA counters that the Board's interpretation of the regulation is
entitled to deference. It argues that the regulatory history supports its position that
the collector is not required to administer or monitor fluid consumption, that the
ALJsinsistence that the collector use a measuring device and watch misapplied the
regulation, and that 40 ounceswasintended asacap to prevent water intoxication and
specimen dilution. It also contendsthereis substantial evidence in the record which
was not considered by the AL J, but which showsthat Ortiz did urge King to drink up
to 40 ounces.

King has not cited any judicial or administrative precedent inconsistent with
the Board's interpretation of this regulation,® and the Board's position has support in
the regulatory history. According to the Department of Transportation, the purpose
of the regulation is to allow an employee an enhanced opportunity to provide a
sufficient specimen and to avoid an unnecessarily complicated collection process.

"The FAA refers to Ortiz's testimony and his collector statement prepared
within two weeks of the test, corroborated by Bishop's testimony and his
contemporaneous memorandum of his talk with Ortiz confirming that the collector
had urged 40 ounces of fluid.

®King cites only an arbitration decision dealing with alabor agreement which
incorporated Department of Transportation drug testing regulations. See Davidson
Transit Org., 117 Lab. Arb. Rep. (BNA) 1193 (Sept. 12, 2002). Although the
arbitrators' interpretation of the regulation on water consumption was similar to the
ALJs, itisthe FAA that hasinitial responsibility for interpreting and enforcing its
regulation and the Board that is charged with adjudicating conflicts dealing with its
interpretations. See 49 C.F.R. 8 800.3(b) (2004).
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See Procedures for Transportation Workplace Drug and Alcohol Testing Programs,
61 Fed. Reg. 37,693, at * 37,696 (July 19, 1996) (final rule) (codified at 49 C.F.R. pt.
40).” The Department rejected aproposed schedul e under which eight ounces of fluid
would be consumed each half hour up to 40 ounces because it would have made the
collection processtoo burdensometo administer. 1d. Under theregulation asrevised
in 2000, the employee largely determines whether, when, and how much to drink in
order to produce the required urine specimen within the given time period. The
revision relaxed the collector's responsibilities from directing water consumption by
the employee to urging it, compare 49 C.F.R. 8 40.25(f) (1996) with 49 C.F.R. 8
40.193 (2000), and no longer deemed it a refusal to test if an employee rejected
fluids, thusplacing responsibility onthe employeeto avail himself of fluidsif needed
to produce a specimen.

The ALJsoverly formalistic interpretation of the regulation would requirethe
collector to use a measuring cup and stop watch without regard to the practical
realities of workplacetesting. Here, there was substantial evidencein the record for
the Board's findings that King was made aware of the relationship between the
consumption of liquidsand the production of aurine sample and that hisfailureto do
so was not attributable to the collector's administration of the test.

We conclude that the Board's interpretation of 49 C.F.R. § 40.193 is
reasonable, and neither arbitrary, capricious, nor an abuse of itsdiscretion. Watkins,
178 F.3d at 961. Because the ALJ applied a contrary interpretation in finding that

Inrevising theregulations, the Department of Transportation reviewed survey
data from 18,800 drug tests conducted over a two week period at nearly 500
collection sites. The average time for an employee to complete aurine test, fromthe
paperwork stage until a specimen was provided, was about 12.4 minutes. The test
subjects produced an adequate specimen in 98.8% of thecollections. 1d. 61 Fed. Reg.
at *37,695.
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King's drug test had not been administered properly, his decision to overturn the
FAA's revocation order cannot stand.®

The revocation of a mechanic certificate may seem a harsh sanction without
proof of illicit drug use, but the drug testing regulations embody ajudgment that an
unexplained failure to provide a specimen for testing may well reflect an effort to
evadeapositivedrugtest result, and thusrevocationiswarranted. See Administrator
v. Krumpter, 1998 WL 801755, at *3 (N.T.S.B. Nov. 13, 1998); Administrator v.
Pittman, 1998 WL 400022, at *2 n.7 (N.T.S.B. June 29, 1998) (employees could
routinely escape accountability for alcohol or drug misuse by refusing to cooperate
unless revocation were the predictable consequence). Random drug testing in the
workplaceisthemost reliable method of discovering whether an employeeisworking
under theinfluence of aforbidden substance, and thetesting programwasput in place
in the interest of air safety. See Administrator v. Wright, 2001 WL 540575, at *2
(N.T.S.B. May 17, 2001); Anti-Drug Program for Personnel Engaged in Specified
Aviation Activities, 53 Fed. Reg. 47,024 (Nov. 21, 1988) (final rule) (codified at 121
C.F.R. pts. 61, 63, 65, 121, and 135).

The Board has"awide range of discretion inimposing sanctions,” Balestrav.
Busey, 923 F.2d 120, 122-23 (8th Cir. 1991) (citing Ericksonv. NTSB, 758 F.2d 285,
290 (8th Cir. 1985)), and the record does not reflect that it abused its discretion in
upholding the revocation of King's mechanic certificate. Neither did it abuse its
discretion by holding that the ALJ erred in allowing an amendment at the hearing

®King also argues that his medical examination was flawed by an underlying
assumption that he had been urged to drink 40 ounces of fluid over three hours.
Thereisnothing in the record to support this argument, however, or to cast doubt on
the examining physician'sfinding that King had no medical condition precluding him
from providing the required urine sample.

-14-



without good cause shown. The Board's interpretation of the regulation relating to
water consumption was not arbitrary or capricious, and there is substantial evidence
in the record to support its findings that King's failure to provide a urine specimen
was not due to amedical problem and that it amounted to arefusal to test.

Accordingly, we affirm the order of the Board.

-15-



