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MORRIS SHEPPARD ARNOLD, Circuit Judge.

Vilma Menendez-Donis petitions for review of an order of the Board of
Immigration Appeals (BIA) affirming animmigration judge's (1J's) denial of asylum.
We affirm the BIA's decision.

I
Ms. Menendez-Donisis a native of Guatemala. She fled to the United States
after being beaten and gang raped in her home, entering the country without



inspection. She conceded that she was deportable but sought asylum on the ground
of political persecution. See 8 U.S.C. 88 1101(a)(42)(A), 1158.

Four years before Ms. Menendez-Donis was attacked, her husband, a cattle
farmer, was approached by rebel guerillasand asked for financial support. Herefused
and was later found shot to death. Ms. Menendez-Donis believes that the guerrillas
killed him becausethey suspected him of being agovernment sympathizer. Later, her
husband's uncle was found shot, and in the period before her rape her neighbors
repeatedly suggested to Ms. Menendez-Donis that she was in danger from rebels.
After Ms. Menendez-Donisfled to the United States, her nineteen-year-old son was
found beaten to death near her former home in Guatemala. Ms. Menendez-Donis
mai ntainsthat her rapists were guerillaswho attacked her because they believed that
she was a government sympathizer.

Persons seeking political asylum must show that they have awell-founded fear
of being persecuted on the basisof political beliefsor imputed political beliefsif they
return to their country. See Behzadpour v. United States, 946 F.2d 1351, 1352-53
(8th Cir. 1991); see also 8 U.S.C. § 1101(a)(42)(A). Asylum-seekers who
demonstrate past political persecution presumptively have a well-founded fear of
future persecution, and the burden shifts to the government to show that such afear
Is objectively unreasonable. See Cigaran v. Heston, 159 F.3d 355, 357 (8th Cir.
1998).

The IJ concluded that Ms. Menendez-Donis failed to show that the attack on
her was motivated by her actual or imputed political beliefs. Ms. Menendez-Donis
could not see her attackers, who were masked. They did not identify themselves;
indeed, they did not say anything to Ms. Menendez-Donis other than to threaten to
kill her. Shetestified that she may have recognized the voice of one of the attackers
asbeing that of afamily acquaintance associated with the guerillas, but she could not
positively identify him. ThelJalso discounted thereportsthat Ms. Menendez-Donis
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heard from neighbors before she was raped as simple rumors. Given the four-year
time lapse between her husband's death and the attack on her, as well as the lack of
certainty as to the identity of the rapists, the 1J found that the attack on
Ms. Menendez-Donis was an instance of ordinary crime not political persecution.

The |J went on to find that there was no basis for a reasonable belief that
Ms. Menendez-Donis would be persecuted were she to return to Guatemala. There
was no direct evidence that the rebels were responsible for the death of
Ms. Menendez-Donisshusband. Evenif hewaskilledinretaliation by theguerrillas,
the 1Jfound that the civil war in Guatemalawas over and that there was no evidence
that the rebels were engaged in retaliation against former opponents. He based his
findings on reports by the State Department and human rights organizations
describing thecurrent situationin Guatemala. Pursuantto 8 C.F.R. 83.1(a)(7) (2003)
(now codified at 8 C.F.R. 1003.1(a)(7), see 68 Fed. Reg. 9824, 9830 (Feb. 28, 2003)),
the BIA adopted the IJs opinion asitsfinal decision.

.

Before the passage of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, the applicable statute required courts reviewing BIA
decisions to uphold factual determinations that were "supported by reasonable,
substantial, and probative evidence on the record considered asawhole." 8 U.S.C.
8 1105a(a)(4) (1994). The currently applicable section states that on review
"administrative findings of fact are conclusive unless any reasonable adjudicator
would be compelled to concludeto the contrary." 8 U.S.C. §1252(b)(4)(B). Despite
thefact that the current language appearsto be narrower than the previous language,
we have declined to treat the 1996 amendment as working any material changeto the
standard of review. See Navarijo-Barriosv. Ashcroft, 322 F.3d 561, 562 (8th Cir.
2003). Asother circuits have noted, Congress seemsto have drawn the language for
the new statute directly from INSv. Elias-Zacarias, 502 U.S. 478, 481 & n.1, 483-84
(1992), a decision construing the former statute. See, e.g., Sevoian v. Ashcroft,
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290 F.3d 166, 171 (3d Cir. 2002). We thus apply the so-called substantial evidence
standard outlined in the Elias-Zacariasopinion. Cf. Tang v. INS 223 F.3d 713, 718
(8th Cir. 2000).

The substantial evidence standard was originally imported into administrative
law from cases dealing with the review of jury verdicts. See 2 Kenneth Culp Davis
& Richard J. Pierce, Jr., Administrative Law Treatise 174-75 (3d ed. 1994) (citing
ICC v. Louisville & Nashville, RR. Co., 227 U.S. 88, 94 (1912)); see also Robert L.
Stern, Review of Findings of Administrators, Judges and Juries. A Comparative
Analysis, 58 Harv. L. Rev. 70, 74-75 (1944). Hence, it has alwaysinvolved alarge
amount of deferenceto therelevant fact-finder. For example, itisamore deferential
standard than the "clearly erroneous" standard that we use for reviewing factual
determinations by lower court judges. See, e.g., United Statesv. Abad, 350 F.3d 793,
797 (8th Cir. 2003). Under that standard, we can overturn factual findings that we
concludeareclearly wrong even though they are not unreasonable. In contrast, under
the substantial evidence standard we cannot substitute our determination for that of
the administrative fact-finder just because we believe that the fact-finder is clearly
wrong. Cf. Feleke v. INS 118 F.3d 594, 598 (8th Cir. 1997); see also 2 Davis &
Pierce, supra, at 174. Rather, before we can reverse we must find that it would not
be possible for any reasonabl e fact-finder to come to the conclusion reached by the
administrator. See Elias-Zacarias, 502 U.S. at 481 & n.1, 483-84.

In 1951, the Supreme Court clarified the substantial evidence standard for
reviewing the decision of an administrative agency by holding that it required a
review of therecord asawhole. SeeUniversal Camera Corp.v. NLRB, 340U.S. 474,
487-88 (1951). When reviewing ajury verdict, acourt ignoresall evidence contrary
to the verdict and then draws every reasonableinferencein favor of the verdict from
the remaining evidence. In the administrative setting, however, Universal Camera
states that "the substantiality of the evidence must take into account whatever in the
record fairly detractsfromitsweight.” Id. at 488. Thus, whilewe do not review the
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record to cometo our own conclusionsthat wethen measure agai nst an administrative
fact-finder'sdeterminations (asin thereview of judicial fact-finding) wearerequired
to consider all of the evidence when drawing our conclusions about the
reasonabl eness of an administrator's findings of fact.

In order to overturn the administrative findings, therefore, we must conclude
not only that a persuasive case has been made for the opposite position, but that any
reasonabl e fact-finder would be persuaded by it. SeeElias-Zacarias, 502 U.S. at 481
& n.1,483-84. The standard thusfocuses on the hypothetical fact-finder who would
refuse to be persuaded by the argument against the factual findings: If such a
hypothetical fact-finder could do so reasonably, then the findings must be upheld.
The hypothetical fact-finder's obstinacy must be grounded in a proper amount of
evidence: "Substantial evidenceis morethan amere scintilla. It means such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion."
Consolidated Edison Co. v.NLRB, 305U.S. 197, 229 (1938); see Shipley v. Arkansas
Blue Crossand Blue Shield, 333 F.3d 898, 901 (8th Cir. 2003). Substantial evidence,
however, does not mean a preponderance of the evidence. Leonard v. Southwestern
Bell Corp. Disability Income Plan, 341 F.3d 696, 701 (8th Cir. 2003).

In other words, a reviewing court must uphold factual findings if three
conditions exist. First, the factual findings must be supported by some substantial
level of evidence, which need not rise to the level of a preponderance. Second, the
evidence must be substantial when the entire record is examined: Contrary evidence
may not simply be ignored on review. Finally, the evidence must be such that it
would be possiblefor areasonabl e fact-finder to reach the same conclusions that the
administrativefact-finder did. If any of theseconditionsisnot met, theadministrative
decision must be reversed.



1.

Applying thisstandard to Ms. Mendez-Donis's case we feel obliged to uphold
the IJsdecision. Given the inconsistency in Ms. Menendez-Donis's testimony and
information fromthe State Department and el sewhere, therewas morethan ascintilla
of evidence supporting the |J's conclusion that she did not have awell-founded fear
of future persecution. Furthermore, the 1Js findings are consistent with the
cumulative weight of the gaps in Ms. Menendez-Donis's testimony, namely, the
unknown circumstances of her son's death, and the lack of clear evidence as to the
identity of her attackers or the motivesfor their attacks. Substantial evidence on the
record as awhole thus supportsthe | J's conclusion. Perhaps areasonable fact-finder
could have found in Ms. Menendez-Donis's favor, but that is not the question here.
Applying the appropriate standard, we cannot say that every reasonable fact-finder
would come to a conclusion different from the one that the 1J reached.

Sincewe must upholdthelJsdeterminationthat Ms. Menendez-Doniswas not
subject to previous political persecution, we also must reject her claim that she is
entitled to humanitarian asylum. Evenif asylum-seekerslack awell-founded fear of
future persecution, they canstill beeligiblefor so-called "humanitarian asylum" if the
past persecution was especially atrocious. Franscoisv. INS 283 F.3d 926, 930-31
(8th Cir. 2002). While we do not doubt that Ms. Menendez-Donis was the victim of
a brutal crime, we are required to affirm the 1Js finding that it was not an act of
political persecution.

V.
We affirm the BIA's decision for the reasons indicated.



LAY, Circuit Judge, dissenting.

Unlikethemaority, | feel no obligation to upholdtheagency’ sdecision, which
essentially provides that politically motivated death threatsto the Petitioner and her
family, followed by the consequent murder of three of the Petitioner’'s family
members and Petitioner's own brutal gang rape, is not “persecution” within the
meaning of the Immigration and Nationality Act. See 8 U.S.C. § 1101(a)(42)(A).
Because| believethat Ms. Menendez-Donis' stestimony compel sthe conclusion that
she suffered past persecution on the basis of her imputed political beliefs, |
respectfully dissent.

At her hearing, M enendez-Donisdescribed apattern of violenceresulting from
her and her family’s refusal to succumb to guerilla demands.! Menendez-Donis's
husband, Abel Rame Escobar-Solares, and her husband’ s uncle, Fernando Vasquez
Escobar, were partners in a cattle business in a small town outside Chiquimulilla,
Guatemala. Sometime before 1992, Solares and Escobar were approached by
members of Fuerzas Armadas Rebeldes (“FAR”), a Guatemalan guerilla group, and
asked to participate in, and financially support, the organization. Solares, Escobar,
and their families (collectively “the family”) refused to support the FAR guerillas.
The FAR querillas interpreted this refusal as evidence that they supported the
Guatemalan government. Thereafter, FAR repeatedly threatened to kill the men if
they would not support FAR. The men did not givein to the guerillas’ demands.

On December 10, 1992, Menendez-Donis's husband, Solares, was murdered
while helay sleeping in his hammock outside hishome. For two years after Solares
death, Escobar and the family continued to receive repeated threats from FAR to the

"Menendez-Donis was found credible by the 1J, and her testimony must
therefore be accepted as undisputed fact. See, e.g., Yazitchianv. INS, 207 F.3d 1164,
1168 (9th Cir. 2000).
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effect that they would bekilled if they did not support the guerillas. Escobar did not
giveinto FAR'sdemands. In October of 1994, Escobar was murdered.

About threemonthsafter the death of her husband, M enendez-Donispersonally
received a note, signed by FAR, threatening to kill her if she refused to give the
guerillasfinancial support. After the death of Escobar, she inherited the cattle farm
and wastherefore aprimary target for the FAR guerillas, who wanted money. Over
the next few years Menendez-Donis continued to receive threats from FAR,
communicated to her through othersin the community, that she and her family would
bekilled if she refused to give FAR support. Menendez-Donisdid not givein to the
guerillas’ demands.

Consequently, on April 20, 1997, Menendez-Donis was beaten and serially
raped by three individuals who cameinto her home, vowing to kill her. Becausethe
attackerswerewearing masks, M enendez-Donis could not visually identify them, but
she thought she recognized the voice of one of her attackers asan individual that her
husband had previously warned her was a FAR guerilla.

M enendez-Donis survived the attack, and with the hel p of her brother shefled
to Guatemala City where she received medical treatment. Believing she would be
killed by FAR if sheremained in Guatemal a, she sought asylumin the United States.
Even while in this country, the threats and violence against her family by FAR
guerillas have continued. A year after she fled Guatemala, her children received
another written death threat. Her son was later beaten to death.

| do not believethis evidence supportsthe 1J s conclusion that her rape was an
“incident of common crime.” To the contrary, | believe that any reasonable fact-
finder would agreethat the attack on M enendez-Doniswas consi stent with the pattern
of violence against her and her family for failing to comply with the demands of FAR
guerillas, who viewed them as government loyalists.
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TheBIA haspreviously cautioned against holding petitionersto animpossible
standard of proof:

Persecutors may have differing motives for engaging in acts of
persecution, sometied to reasons protected under the Act and othersnot.
Proving the actual, exact reason for persecution or feared persecution
may be impossible in many cases. An asylum applicant is not obliged
to show conclusively why persecution has occurred or may occur.

... Rather, an asylum applicant bears the burden of establishing
facts on which areasonable person would fear that the danger ariseson
account of his. . . political opinion.

Inre SP, 211 & N Dec. 486, 489-90 (1996) (quotations and citations omitted).
While Menendez-Donis may not have been able to conclusively prove that she was
raped as retaliation for failing to comply with the guerillas’ demands, | believe this
Isthe only inference a reasonable fact-finder could draw from her testimony.

Once this political motive is established, there are no other obstacles to
Menendez-Donis's asylum eligibility. If politically motivated, there is no question
that the threats and violence described above constitute past persecution. See Del
Carmen Molinav. INS, 170 F.3d 1247, 1249 (9th Cir. 1999) (holding that “Molina’s
actual, uncontradicted, and credible testimony [of the murder of her cousin and
subsequent threats of violence against her family] evidence[d] past persecution”);
Garrovillasv. INS, 156 F.3d 1010, 1016 (9th Cir. 1998) (holding that the receipt of
three death threat notesin three months as aresult of the petitioner’ s affiliation with
apolitical group constituted past persecution); Sangha v. INS, 103 F.3d 1482, 1487
(9th Cir.1997) (finding past persecution where a terrorist group wanted to recruit
petitioner and threatened him with death); Lopez-Galarza v. INS, 99 F.3d 954, 959
(9th Cir. 1996) (holding that rape on account of an imputed political opinion
constitutes past persecution).



Furthermore, | have no hesitation in concluding that this past persecution was
sufficiently severeand atrociousto qualify M enendez-Donisfor humanitarian asylum,
see Francoisv. INS, 283 F.3d 926, 931 (8th Cir. 2002), whichisavailable regardless
of the likelihood of future persecution. See Belaynehv. INS, 213 F.3d 488, 491 (Sth
Cir. 2000) (“[R]ape may constitute an atrocious form of persecution.”); see also Lal
v. INS, 255 F.3d 998, 1008 (9th Cir. 2001) (same); Lopez-Galarza, 99 F.3d at 962-63
(same).

For thesereasons, | believethe BIA’sdecision ishot supported by substantial
evidence and Menendez-Donis should be found eligible for asylum.
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