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HEANEY, Circuit Judge.

Stephen C. Curtiss appeals the district court’s' dismissal of his Petition for
Habeas Corpus as untimely. He argues that the one year statute of limitations
applicableto federal habeas petitions should betolled for the period during which the
petitioner could file a petition for post-conviction relief in state court. Recognizing
that we have held to the contrary in Painter v. lowa, 247 F.3d 1255 (8th Cir. 2001),
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he suggests Painter was implicitly overruled by the Supreme Court in Carey V.
Saffold, 536 U.S. 214 (2002). Inthealternative, he contendsthat hisfailureto timely
file his federal petition should be excused because it was the result of lowa not
keeping him apprised of the status of his state court proceedings. We affirm.

BACKGROUND

In 1997, Curtiss pled guilty and was convicted in Story County, lowa, of one
count of third degree sexual abuse and two counts of |asciviousactswith achild. He
was sentenced consecutively on each count, and is currently serving atotal of twenty
yearsin prison. Hetimely filed a direct appeal of his convictions. On January 13,
1999, the lowa Supreme Court dismissed his appeal as frivolous.

Eight days|ater, Curtiss, acting pro se, filed adocument in the lowa Supreme
Court entitled “Legal Malpractice Suit,” naming himself as plaintiff and his former
lawyer as defendant. He argued that because of how his attorney handled his case,
he was denied his Sixth Amendment right to effective assistance of counsel. For
relief, herequested that she be disbarred and that he receive twenty thousand dollars,
plus costs and fees. The lowa Supreme Court clerk received and docketed this
document but took no action on it.

Several months passed with no action from either Curtiss or any lowa court.
Eventually, Curtiss sent aletter dated May 17, 1999, to Story County District Chief
Judge Ronald H. Schechtman. Init, hecomplained again about hislawyer, and stated
that he had filed a malpractice suit with the lowa Supreme Court but had not heard
of any action taken onit. Judge Schechtman promptly responded by | etter stating that
he interpreted Curtiss's letter as one addressing post-conviction issues and that he
could not give legal advice.



Almost a year later, Curtiss sent a number of documents professing his
innocence to the Story County Clerk of Court. These were filed on May 24, 2000.
On May 31, 2000, Curtiss filed a document entitled “Motion to Vacate Sentence,”
which the Story County clerk treated as a motion for post-conviction relief. The
motion was denied, and his appeal was dismissed by the lowa Supreme Court as
frivolous on January 24, 2002.

Curtiss promptly filed his federal petition for habeas corpus, which was
received by the district court on February 28, 2002. The government moved to
dismiss Curtiss's habeas petition, contending it was untimely and not excused from
the one year statute of limitations by any equitable tolling principle. The district
court granted the government’s motion and dismissed the petition. This appeal
followed.

ANALYSIS
l. TIMELINESSOF CURTISS SFEDERAL HABEASPETITION

Themainissueinthiscaseissimple: Was Curtiss s petition for habeas corpus
filed beforethe statute of limitationsexpired? A petitioner hasoneyear fromthetime
astate court judgment becomesfinal to apply for afederal writ of habeas corpus. 28
U.S.C. § 2244(d)(1)(A). A judgment isfinal, for these purposes, at “the conclusion
of all direct criminal appealsinthestate systemfollowed by the expiration of thetime
alotted for filing a petition [for awrit of certiorari].” Williamsv. Bruton, 299 F.3d
981, 982 (8th Cir. 2002) (quoting Smith v. Bowersox, 159 F.3d 345, 348 (8th Cir.
1998)). By Supreme Court rule, a petitioner has ninety days from the date of entry
of judgment in a state court of last resort to petition for awrit of certiorari. Sup. Ct.
R. 13.




Curtiss'sdirect appeal was dismissed by the lowa Supreme Court on January
13, 1999. Taking into account the ninety days he had to petition for certiorari,
Curtiss' s statute of limitationsfor filing afederal habeas claim began to run on April
13, 1999.

“The time during which a properly filed application for State post-conviction
or other collateral review with respect to the pertinent judgment or claimis pending
should not be counted toward any period of limitation under this subsection.” 28
U.S.C. 8 2244(d)(2). Thus, while Curtiss would typically have to file his federal
petition by April 13, 2000, the statute of limitations period would betolled if during
that time he filed a petition for post-conviction relief in state court. See Painter v.
lowa, 247 F.3d 1255, 1256 (8th Cir. 2001).

Even construing Curtiss' s pro sefilingsliberally, hedid not initiate any action
for post-conviction relief in state court until—at the earliest—-May 24, 2000, theday he
sent documents claiming he was innocent to the Story County Clerk of Court.
Because the deadline for filing Curtiss's federal petition passed on April 13, 2000,
his later filing for post-conviction relief in state court cannot act to toll the federal
statute of limitations. Painter, 247 F.3d at 1256.

Curtissnotesthat his state court petition wastimely under lowalaw. Seelowa
Code 8§ 822.3 (permitting petitions for post-conviction relief up to three years
following final judgment on direct review). He suggests that the federal statute of
limitations should betolled during the period that he could have properly filed astate
court petition for post-convictionrelief. Under histheory, the federal filing deadline
would not expire until a year after histime for filing in state court expired. If his
view were accepted, Curtiss's federal petition would be timely.

The very same argument Curtiss advances now was considered and rejected in
Painter. There, the petitioner’s federal statute of limitations expired on April 24,
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1997. Hedid not file a petition for post-conviction relief in lowa state court until
November of 1997. He argued that because his state court action was timely under
lowa state law, and exhaustion of state court remediesis a prerequisite for federal
habeas relief, equity required that the federal filing deadline be tolled until histhree
yearsto file a state claim ran out. Our court disagreed:

A review of our cases makes clear . . . that the time between the
date that direct review of aconviction is completed and the date that an
application for state post-conviction relief is filed counts against the
one-year [federa statuteof limitations] period. Inthiscase, theone-year
period ended on April 24, 1997. Therefore, asthedistrict court held, by
the time Painter filed his state-court application on November 11, 1997
therewasno federal limitationsperiod remainingtotoll, and the petition
was properly dismissed as time-barred.

Painter, 247 F.3d at 1256 (citations omitted).

Apparently cognizant of the burden Painter puts on his argument, Curtiss
contends Carey v. Saffold, 536 U.S. 214 (2002), implicitly overruled Painter, and that
our court has so recognized in Williamsv. Bruton, 299 F.3d 981 (8th Cir. 2002), and
Wright v. Norris, 299 F.3d 926 (8th Cir. 2002). A thorough review of those casesand
others leads usto a contrary conclusion.

In Saffold, the petitioner was convicted in state court of murder and several
other charges. His conviction becamefinal on direct review, and, before hisfederal
statute of limitations expired, he filed a petition in state court for post-conviction
relief. His motion was denied. Dueto California’s post-conviction procedures, he
was permitted to fileasecond “original” petitioninthe state’ sappellate courts, rather
than appeal the lower court’s judgment.? California had not specified a filing

?As the Court noted, while different in form from most state post-conviction
procedures, California’s system has the same substantive result, as it permits an
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deadlinefor these appellate petitions, instead determining timeliness of each petition
based on a “reasonableness’ standard. Saffold, 536 U.S. at 222. The question
presented by Saffold was whether the federal statute of limitations remained tolled
during the period between alower state court ruling and the time the petitioner filed
thesecond “original” petitionintheappellate court. The Court heldthat if California
found the second petition to be filed in atimely fashion and thus meet the state’s
“reasonableness’ standard, the federal statute would betolled during theintervening
period because the state court petition remained “pending.” 1d. at 222-23, 225. The
Court concluded that to hold otherwise would contravene the policies of the
Antiterrorismand Effective Death Penalty Act (AEDPA)’ schangesinfederal habeas
procedures:

The exhaustion requirement serves AEDPA’s goa of promoting
“comity, finality, and federalism,” by giving state courts “the first
opportunity to review [the] claim,” and to “correct” any “constitutional
violation in thefirst instance.” And AEDPA’s limitations period—with
itsaccompanying tolling provision—ensuresthe achievement of thisgoal
because it “promotes the exhaustion of state remedies while respecting
the interest in the finality of state court judgments.” California's
Interpretation viol atesthese principles by encouraging state prisonersto
file federal habeas petitions before the State completes a full round of
collateral review. This would lead to great uncertainty in the federal
courts, requiring them to contend with habeas petitions that are in one
sense unlawful (because the claims have not been exhausted) but in
another senserequired by law (because they would otherwise be barred
by the 1-year statute of limitations).

Id. at 220 (alteration and emphasisin original) (citations omitted).

appel late court to consider the merits of apost-conviction petition that was denied by
alower court. Saffold, 536 U.S. at 224-25.
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The rationale of Saffold, if applied to Curtiss's case, pointsin hisfavor. If it
would respect AEDPA’ sfavored principles of comity, finality, and federalismto toll
thefederal statute of limitationswhileastate post-conviction proceedingis*“pending”
(i.e., fromtimeof filing through conclusion of state appellate procedures), thosesame
goalsare effectuated by tolling thefederal deadlineduring thetime apetitioner could
file atimely application in state court. However, the petitioner’s circumstance in
Saffold differs from Curtiss in one important respect: Saffold filed his state court
petition before the federal statute of limitationsexpired. 1d. at 217. Thus, the Court
was not presented with the issue before us, and did not have occasion to consider the
meritsof our decisioninPainter. While Curtisssuggeststhat Williamsv. Bruton, 299
F.3d 981 (8th Cir. 2002) and Wright v. Norris, 299 F.3d 926 (8th Cir. 2002) have
recognized that Painter has been overruled, they simply cannot be read as such. Both
petitioners in Williams and Wright had filed state court applications for post-
conviction relief within the one year federal deadline, putting their caseson all fours
with Saffold. Curtiss, like the petitioner in Painter, did not. Neither Williams nor
Wright provides support for his contention that Painter has been abrogated.® See
Beery v. Ault, 312 F.3d 948, 950 (8th Cir. 2002) (citing Painter as controlling circuit
authority in post-Saffold case). While Saffold may call into question the integrity of
Painter, we remain bound by our earlier panel decision.

3Since Saffold, at least one other circuit has adhered to Painter’ s rationale by
refusing totoll thefederal deadline during thetime apetitioner couldfile astate court
petition for post-conviction relief. See Burger v. Scott, 317 F.3d 1133, 1138 (10th
Cir. 2003) (“Werecognizethat, asafederal statutethat interactswith state procedural
rules, § 2244(d) will sometimesforce astate prisoner to act expeditiously to preserve
his federal claims despite the procedural lenience of state law, which may forgive
substantial delay.”)
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1. EQUITABLE TOLLING

Curtiss contends that even if Painter remains good law, hisfailure to observe
the federal filing deadline should be excused. A court may equitably toll AEDPA’s
statute of limitations in “extraordinary circumstances.” Kreutzer v. Bowersox, 231
F.3d 460, 463 (8th Cir. 2000). Thesecircumstancesincludewherethestate’ sconduct
has somehow |ulled the petitioner into inaction. Id.

Curtiss suggests that the lowa Supreme Court’s refusal to act on his “Legal
Malpractice” lawsuit and failure to contact him regarding the suit lulled him into
inaction. Thefactsdo not support Curtiss'sclaim. Hefiled hislawsuit in January of
1999. He requested no response from the court, and he did not timely check the
status of thisclaim. Rather, four monthslater, he wrote to adistrict court judge and
mentioned the pending suit. After receiving the judge’'s response, he still did not
check the status of hissuit. Thereis nothing in the record to indicate that the state
made it difficult or impossible for Curtiss to either check the status of his state suit
or simply file a concurrent federal petition in a timely manner. Accord Jihad v.
Hvass, 267 F.3d 803, 806-07 (8th Cir. 2001) (holding no justification for equitable
tolling where no “extraordinary circumstances beyond Jihad’ s control, and the State
did nothing to prevent him from taking more timely action”). Whilewe are troubled
by the lowa Supreme Court’ s failure to take any action whatsoever on Curtiss's pro
se filings, the circumstances here are not so remarkable as to excuse his untimely
filing based on principles of equitable tolling.

CONCLUSION

Curtiss contends that the time limitation on filing his federal habeas claim
should be tolled during the time he could have filed a state court petition for post-
convictionrelief. Painter v. lowa, 247 F.3d 1255 (8th Cir. 2001), addressed the same
issueand decided it adverseto Curtiss. Wearebound by that determination. Because

-8



Curtiss's circumstances are not so extraordinary as to warrant equitable tolling, we
affirm the district court’s dismissal of his habeas petition as untimely.

A true copy.
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