United States Court of Appeals
FOR THE EIGHTH CIRCUIT

No. 02-2826
United States of America, *
*
Plaintiff-Appellee, *
*  Appeal from the United States
V. *  District Court for the District
*  of Minnesota.
Henry Vincent Kelly, *
*
*

Defendant-Appellant.

Submitted: February 10, 2003
Filed: May 27, 2003

Before WOLLMAN, RICHARD S. ARNOLD, and MELLQY, Circuit Judges.

MELLOQOY, Circuit Judge.

Defendant-Appellant Henry Vincent Kelly appeals the district court's' denial
of hismultiple motionsto suppress statementsand evidence. Inaddition, heasksthis
court to review the denial of his motion for a downward departure pursuant to

'The Honorable James M. Rosenbaum, Chief Judge, United States District
Judge for the District of Minnesota, approving the report and recommendation of
United States Magistrate Judge Franklin L. Noel as to the suppression issues.



U.S.S.G.84A1.3. Weaffirmthedistrict court'sdenial of Kelly'ssuppression motions
and find the district court's discretionary refusal to depart downward unreviewable.

At approximately 5:00 am. on December 29, 2000, a night security officer at
aBrooklyn Center, Minnesota, hotel called policeto report that she detected the odor
of marijuana in the hotel's hallway near rooms 212 and 214. The officers who
responded to the call arrived about thirty-five minutes later but could not detect the
odor. From the hotel clerk, officers learned that five guests had arrived at
approximately 3:30 a.m. and checked intorooms 212 and 214. One of thefive, aman
who presented a Texas drivers license and identified himself as Darrin Hunter,
attempted to register for the rooms. The clerk required the occupants of each room
to register separately, so a woman who identified herself as Celestine Marshall
registered for the second room. Mr. Hunter paid for the rooms. The group left for
about an hour, then returned. One of the five left again shortly before the night
security officer called police about the odor.

The officers ran background checks on Hunter and Marshall and found no
outstanding warrants. The officers remained concerned about the reported odor so
they knocked on the door to room 212. Juan Jose Salazar answered the door. The
officersexplained why they were called to the hotel. Salazar consented to their entry
and agreed to answer questions. Salazar denied marijuana use, admitted that he did
not rent the room, and said that hisboss had paid for theroom. Salazar identified his
boss as Henry Kelly, not as Darrin Hunter. Salazar claimed to be traveling with
Kelly, Kelly'swife, and another woman. He repeatedly changed his explanation of
the purpose of their trip. Hefirst stated that they had come to celebrate New Year's
Eve. Next, heclaimed that they had just arrived on Sun Country Airlinesfrom Texas
enrouteto visiting relatives and had decided to stay at ahotel duetotheir latearrival.
Later still, he said that the group had come to Minnesota as part of Kelly's carpet



cleaning business. Due to the inconsistencies in Salazar's responses, including the
fact that the hotel was not conveniently located relative to the airport, officers asked
for and received Salazar's permission to search the room. The search revealed
approximately one kilogram of cocaine inside a piece of luggage.

When the officers were arresting Salazar, he spontaneously stated that Kelly
and Kelly's wife had access to the luggage and that they could have placed the
cocaineintheluggage. Theofficerscalled for assistance. When more policearrived,
they knocked on the door to room 214, obtained permission from Kelly to enter the
room, and arrested Kelly, his wife, and Marshall for conspiracy to possess a
controlled substance. After Kelly wastaken to the station, an assisting officer found
a black billfold on the floor near the entrance to the holding facility at a location
along the path that Kelly had walked. The billfold contained Kelly's social security
card aswell as Texas drivers licenses for Adam Carson and Darrin Hunter.

At the station, Kelly met with an officer named Sargent Lund for an interview.
Lund informed Kelly of his Miranda rights and the state law requirement that all
interviews betaped. When Lund began to ask Kelly questions about the drugs found
in room 212, Kelly denied any knowledge and invoked hisright to remain silent by
asking to be returned to his cell. Sargent Lund terminated the interview. He
subsequently released Kelly, Kelly's wife, and Marshall because he did not believe
that the evidence was sufficient to charge them with conspiracy. A later search of
room 214 pursuant to awarrant revealed acell phone, daily planner, and appointment
book. These were the only items found in and seized from room 214.

Investigation into Kelly continued. A DEA agent sent administrative
subpoenas that sought documents and information concerning Kelly including a
subpoena duces tecum that directed Kelly to produce the records of his carpet
cleaning business. Officers never served the subpoena duces tecum because they
could not locate Kelly. On December 3, 2001, over eleven months after the initial



arrest, a grand jury convened to consider indicting Kelly. That same day, Kelly
inexplicably appeared at the office of the United States Attorney and said that he had
driven from Texasto respond to the unserved subpoena. An Assistant United States
Attorney and aDrug Enforcement Agency agentinvited Kelly into aconferenceroom
and told him that the unserved subpoena sought business records, not testimony.
Kelly spokewillingly with the agent and attorney. Whenthe agent triedtoread Kelly
his Mirandarights, Kelly terminated the meeting and asked, "do you know any good
attorneys?' Kelly then left the office. The grand jury subsequently indicted Kelly
and a Minnesota arrest warrant was issued.

Kelly thentraveled to LasV egas, Nevada, where helived and where hewason
probation for earlier offenses. On December 13, officersarrested Kelly inLasVegas
on the Minnesotawarrant. Kelly was carrying over $3,000 in cash at the time of the
arrest. The same DEA agent who spoke with Kelly at the December 3 meeting was
involved in transporting Kelly after the arrest in Nevada. The agent believed that
Kelly may have invoked his right to counsel when he terminated the December 3
meeting. As aresult, the agent told Kelly that Kelly would have to reinitiate any
conversation in order to speak to the agent. Kelly responded, "I'll holler with you
later on." Then, whiletransporting Kelly, theagent read Kelly the Mirandawarnings.
Kelly waived his rights, and the agent proceeded to question him. In response to
these questions, Kelly made incriminating statements about the source of the $3,000.

Attrial, evidencearising from Kelly's December 29, 2000 arrest was admitted
over Kelly'sobjection that the arresting officerslacked probabl e causeto performthe
warrantless arrest and entry into his hotel room. In addition, Kelly's statements of
December 3and 13, 2001, were admitted over hisobjections. Kelly argued that these
statements were fruit of the poisonous tree from the original, allegedly infirm arrest
and that they were inadmissible because he had invoked hisright to remain silent on
December 29, 2000, but officers had not scrupulously honored that right. Finally, he
argued that his statements of December 13 wereinadmissible because he had invoked
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hisright to remain silent and his right to the assistance of counsel on December 3.

Kelly was convicted for possession with intent to distribute and conspiracy to
distribute the cocaine that was seized from Salazar's room. Kelly was sentenced as
a career offender because he had two prior felony convictions. One of these
convictions stemmed from an indictment that described the trafficking of eighty
gramsof cocaine. Kelly'sqguilty pleainthat case actually invol ved between four and
fourteen grams of crack cocaine. Kelly argued that the prior conviction overstated
the seriousness of his criminal history and that he should receive a downward
departure under U.S.S.G. 8 4A1.3. Thedistrict court refused to grant a downward
departure and sentenced Kelly to 262 months imprisonment.

In the context of suppression motions, we review the district court's factual
findingsfor clear error and its legal determinations de novo. United Statesv. Terry,
305 F.3d 818, 822 (8th Cir. 2002). On the specific question of whether probable
cause existed to justify an arrest without awarrant, the ultimate determination as to
the existence of probable causeisalegal question that wereview denovo. Id. at 824.

Kelly first argues that his warrantless arrest on December 29, 2000, was
unsupported by probablecause. Wedisagree. To determinethe existence of probable
cause, we look at the totality of the circumstances as set forth in the information
available to the officers at the time of arrest. 1llinoisv. Gates, 462 U.S. 213, 230-39
(1983). We will find that probable cause existed at the time of arrest where the
available facts and circumstances are sufficient to warrant a person of reasonable
caution to believe that an offense was being or had been committed by the person to
be arrested. Dunaway v. New Y ork, 442 U.S. 200, 208 n.9 (1979); United Statesv.
Hartje, 251 F.3d 771, 775 (8th Cir. 2001).




At thetime of arrest, the officers knew the following: Kelly, Salazar, and their
companions arrived at the hotel at 3:30 am. after traveling together from Texas, a
drug source state; Kelly attempted to register for both rooms; Kelly registered for his
room under a different name and paid cash for Salazar's room as well as his own;
Salazar gave three apparently unrelated explanationsfor their presencein Minnesota
(to visit someone's family, to celebrate the New Y ear's holiday, to conduct activities
related to Kelly's alleged carpet cleaning business); Salazar's explanation of their
choice of ahotel wasinconsistent with the hotel'slocation; ahotel security guard had
detected the odor of marijuanain the hallway outside their rooms at approximately
5:00 am., but any such odor that might have been present had dissipated by
approximately 5:30 am.; the luggage in Salazar's room contained approximately a
kilogram of cocaine; and Salazar stated that Kelly and the othersin Kelly'sroom had
accesstotheluggage. Thecumulativeeffect of thisinformation providesamorethan
adequate basis for finding probable cause. United States v. Tyler, 238 F.3d 1036,
1038 (8th Cir. 2001) (stating that in the assessment of probable cause "we do not
evaluate each piece of information independently; rather, we consider all of thefacts
for their cumulative meaning").

Kelly next argues that because the police lacked exigent circumstances, their
entry to hishotel room without awarrant wasimproper. Kelly'sargument iswithout
merit. Itisundisputed that the officers knocked and obtained Kelly's permission to
enter. Payton v. New York, 445 U.S. 573, 576 (1980) (stating that the Fourth
Amendment " prohibitsthe policefrom making awarrantlessand nonconsensual entry
into asuspect'shomein order to makearoutinefelony arrest.") (emphasisadded); see
also State v. Conner, 127 F.3d 663, 666 (8th Cir. 1997). Thereisno allegation that
deception was used to gain entry or that Kelly's consent was involuntary. United
States v. Briley, 726 F.2d 1301, 1304 (8th Cir. 1984) (stating that a "misrepre-
sentation may even invalidate. . . consent if the consent was given in reliance on the
officer's deceit"); Conner, 127 F.3d at 666 (holding that warrantless arrest was
improper where consent to entry was involuntary). Accordingly, because the




warrantless arrest was supported by probabl e cause and because the entry to the hotel
room was consensual, Kelly's arguments fail.

Kelly next argues that the wallet discovered by officers on the floor of the
station and his statements of December 3 and 13, 2001, should have been suppressed
asfruit of the poisonoustree fromthe allegedly unconstitutional December 29, 2000
arrest. Asjust explained, the arrest was not infirm. Further, when Kelly discarded
the wallet to avoid its discovery he also discarded any privacy interest he may have
had inthewallet or itscontents. United Statesv. Tugwell, 125 F.3d 600, 602-03 (8th
Cir. 1997) (stating that defendant had no privacy interest in abandoned property).

Kelly next argues that because he invoked his right to remain silent on
December 29, 2000, his statements of December 3 and 13, 2001, should have been
suppressed. Again, wedisagree. When adefendant invokeshisrighttoremain silent,
officersmust scrupulously honor that right. Michiganv. Mosley, 423 U.S. 96, 102-04
(1975) (holding that "the admissibility of statements obtained after the person in
custody has decided to remain silent depends under Miranda on whether his'right to
cut off questioning' was 'scrupulously honored” and noting "[no] passage in the
Miranda opinion can sensibly be read to create a per se proscription of indefinite
duration upon any further questioning by any police officer on any subject, oncethe
person in custody hasindicated adesiretoremainsilent." ). We are satisfied that the
officers in this instance scrupulously honored Kelly's right to remain silent. On
December 29, when Kelly refused to speak, officersterminated theinterview. Shortly
afterwards, officers released Kelly, hiswife, and Marshall from custody. The local
law enforcement officers did not reinitiate contact with Kelly. Rather, over eleven
months passed during whichtime K elly wasneither in custody nor questioned. When
adifferent set of officers (the AUSA and the DEA agent) next spoke with Kelly, it
was not in a custodial situation. Rather, it was in a voluntary meeting initiated by
Kelly through his mysterious arrival in Minnesotato discuss the unserved subpoena.
In addition, the statements of December 13 were subsequent to a re-reading of the




Miranda warnings and Kelly's knowing and voluntary waiver of hisrights.

Finally, Kelly argues that his statement of December 13 should have been
suppressed because he terminated the meeting of December 3 and asked if the agent
and government attorney knew any good lawyers. Kelly's argumentsin thisregard
fail both as to his right to remain silent and his right to the assistance of counsel.
Because Kelly was not subject to custodial interrogation on December 3, he was not
entitled to the protections of Miranda. Assuch, Kelly'stermination of the voluntary
encounter posed no independent barrier to later questioning.

Evenif theofficershad beenrequiredto offer Kelly the protectionsof Miranda,
however, Kelly'sargumentswould fail. Regarding Kelly'sright to remain silent, the
DEA agent scrupulously honored Kelly's right. Ten days passed after Kelly
terminated the voluntary meeting and before the DEA agent resumed speaking with
Kelly. Beforequestioning Kelly, the DEA agent provided the Mirandawarnings, and
Kelly made aknowing and voluntary waiver of hisrights. Regarding Kelly'salleged
invocation of his right to the assistance of counsel, we have consistently held that
only aclear and unequivocal request for the assi stance of counsel may servetoinvoke
a defendant's right. Davis v. United States, 512 U.S. 452, 455 and 459-61 (1994)
(holding that the statement, "[m]aybe | should talk to a lawyer" was insufficient to
alert areasonabl e police officer that the defendant was requesting counsel and stating
that, although it is good policy for police officers to clarify ambiguous statements,
they arenot required to do so); seealso Dormirev. Wilkinson, 249 F.3d 801, 805 (8th
Cir. 2001) (holding on habeas review that it was not an unreasonabl e application of
clearly established Supreme Court precedent for a state court to find the statement,
"[c]ould | call my lawyer?" insufficient to invoke the right to counsel and mandate
the termination of questioning). Kelly's vague statement of December 3 was not an
unequivocal request for the assistance of counsel.

Regarding theissue of Kelly's sentencing, wefind the denial of hisrequest for



a downward departure unreviewable. The discretionary denial of a motion for
downward departurebased on overstated criminal history isnot reviewableunlessthe
district court determined that it lacked authority to consider themotion. United States
v.Lim, 235F.3d 382, 385 (8th Cir. 2000); United Statesv. Correa, 167 F.3d 414, 417
(8th Cir. 1999). Here thedistrict court determined that Kelly was a career offender,
knew of the circumstances surrounding Kelly'sallegedly overstated prior conviction,
knew of its ability to depart, and elected not to exercise its discretion to do so.
Accordingly, because the district court did not determine that it lacked authority to
consider the motion, we may not review the district court's discretionary decision.

The district court is affirmed.

A true copy.

Attest.
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