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FAGG, Circuit Judge.

Motor carrier inspector Scott Brown and Trooper Andrew D. Hulm arrested
Avone Kukla, acommercial truck driver, for failing to produce his logbook. After
aSouth Dakotajudgedismissed the chargesagainst Kukla, Kuklabrought thisfederal
lawsuit against Brown for illegal arrest and against Hulm for using excessive force.
Thedistrict court” denied Brown and Hulm’ smotion for summary judgment based on
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qualified immunity, finding therewere questionsof fact about thearrest’ svalidity and
the amount of force used. Brown and Hulm appeal. We affirm.

Wereview the denial of summary judgment de novo. Aswe explain thefacts,
we must give Kukla, the party opposing summary judgment, the benefit of al
reasonable inferences. Smithson v. Aldrich, 235 F.3d 1058, 1061 (8" Cir. 2000).
According to Kukla’s affidavit, on November 25, 1998, he was driving west on -90
when he saw a sign indicating “truck inspection ahead.” App. at 61. Testimony in
Kukla sstate court proceeding indicatestheinspectionwasat apublicrest area. App.
at 86, 92. Kukla had never seen an inspection station at that location before. App.
at 61-62. Hepulledintotherest area, but did not see any official emblemsor insignia
confirming an inspection was authorized by the state. App. at 62. Kukla had never
had any problems with inspections or weigh stations, including the day before at the
Tilford weigh station located on eastbound 1-90. At the rest area, Kukla was
approached by apersonwearing clothing different from that worn by inspectorsat the
Tilford station, and Kukla saw no insignia, emblem, badge, or name tag indicating
who the individual was. 1d. Kukla noticed an old, blue Suburban, which did not
appear to have any insignia. Kukla had heard of phony truck inspections being set
up in other states, and the situation seemed peculiar to him. Id. The person who
approached Kukla, later identified as motor carrier inspector Scott Brown, asked for
Kukla sdriver’slicenseand logbook. Kuklapulled them out and showed him he had
them, but told the person he would not turn them over until the person identified
himself. Id. Brown refused to identify himself, and stated he didn’t haveto. Brown
told Kuklahewas “putting [his] truck out of servicefor eight hours,” and told Kukla
to pull over. Kuklacomplied. 1d.

Within afew seconds, App. at 88, acar with an official South Dakotaemblem
drove up, App. at 62. A uniformed person, motor carrier enforcement officer
Lawrence Bryant, got out of the car. Bryant approached Kukla, asked why Kukla
would not comply with Brown, and asked for Kukla's records. 1d. at 63. Kukla
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explained Brown would not identify himself and he looked different from other
Inspectors he had encountered the day before. Because Kukla could see Bryant was
acting on behalf of the State of South Dakota, Kukla gave Bryant his license and
logbook. Bryant found everything in order, and left the scene. 1d.

Brown then issued aticket to Kuklafor failing to produce hislogbook, which
Kuklarefusedtosign. Id. Brown radioed the South DakotaHighway Patrol (SDHP)
for assistanceand Trooper Andrew Hulmresponded. Bryant overheardthecall tothe
highway patrol and returned to the inspection point. During this time, Kukla
retrieved his camera and appeared to take pictures of the scene. When Hulm arrived,
he spoke with Brown and then advised Kukla he had to sign the ticket or be subject
to arrest. 1d. at 64. Kuklarefused to sign the ticket and Hulm announced he was
going to arrest Kukla. Kukla was handcuffed by Hulm and Bryant and taken into
custody. Kukla asserts he did not resist arrest, but rather was unnecessarily
manhandled. Kukla alleges that when Hulm told him he was under arrest, he
protested, but did not take an aggressive stance. A doctor determined that as aresult
of thearrest, Kuklastrained and sprained hisright shoulder, distal right clavicle, right
elbow, and right wrist.

To avoid summary judgment based on qualified immunity, Kuklahad to assert
aviolation of a constitutional right, show the alleged right was clearly established at
the time of the alleged violation, and raise a genuine issue of material fact about
whether Brown and Hulm would have known their alleged conduct would have
violated his clearly established right. Smithson, 235 F.3d at 1061. In other words,
gualified immunity shields Brown and Hulm from this lawsuit if they could have
reasonably believed their conduct was lawful in light of clearly established law and
theinformation they possessed. 1d. If an officer allegesconduct by an arresteegiving
rise to probable cause and those facts are undisputed, the officer is entitled to
qualified immunity. Arnottv. Mataya, 995 F.2d 121, 123-24 (8" Cir. 1993). Onthe
other hand, if the arrestee challengesthe officer’ sdescription of thefactsand presents
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afactual account that would not permit a reasonable officer to make an arrest, then
thereisamaterial factual dispute precluding summary judgment. 1d. at 124.

Kuklaassertsaviolation of hisFourth Amendment right to be free from arrest
without probable cause. This right was clearly established at the time of Kukla's
arrest. 1d. Kuklawas arrested without probable causeif areasonable person would
not have believed Kukla “‘had committed . . . an offense’ at the time of the arrest.”
Smithson, 235 F.3d at 1062 (emphasis added) (quoting Hannah v. City of Overland,
Mo., 795 F.2d 1385, 1389 (8" Cir. 1986)). Brown contends he could reasonably
believe that a citation is properly issued to adriver who initially refused to produce
hislogbook, but later produced it at the request of adifferent inspector. Brown does
not suggest Kuklawas lawfully arrested for failing to sign the citation.

Under South Dakota Codified Laws 8§ 32-2-7, “agents, patrol officers, motor
carrier enforcement officers, and motor carrier inspectors may examine any . . .
registration, license, or permit to determineif the motor carrier isproperly registered,
licensed, or permitted.” The same specified individuals may place violators of any
of thelaws or regulations governing motor carriersunder arrest without awarrant for
criminal offenses committed in their presence. Id. § 32-2-8. South Dakota has
adopted federal regulations regarding motor carriers. S.D. Cod. Laws § 49-28A-3.
One of the adopted regulations requires drivers to record their duty status in alog,
and statesfailureto complete or preservetherecord, or making fal sereports, subjects
the driver and carrier to prosecution. 49 C.F.R. § 395.8. Here, according to the
SDHP casereport, thedistrict court, and Brown and Hulm'’ sbrief, Kuklawasarrested
for “Failure to Produce aLog Book SDCL 49-29A-3.” App. at 24, 95, Appellant’s
Brief at 5. Neither the pertinent federal regulations nor South Dakota laws
criminalize a trucker’s failure to turn over his logbook. The affidavit of Hulm's
supervisor, SDHP Lieutenant Chuck Hoffman, statesit isthe policy of the SDHP that
any driver who refusesto produce adriver’slicense or logbook on demand by afully
uniformed officer will be cited for failure to have or produce a license or logbook.
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App. a 37. Full uniform includes badges, name tags, appropriate patches, and
insignia.  I1d. When in full uniform and on duty, neither SDHP motor carrier
Inspectors nor trooperswill provide further identification before proceeding with an
inspection or arrest. 1d.

Viewing thefactsin Kukla sfavor, we conclude Brown could not reasonably
believe Kukla*“*had committed . . . an offense’ at the time of the arrest.” Smithson,
235F.3d at 1062. Before Brown arrested Kukla, Kukla had asked Brown to identify
himself as an authorized official and Brown had refused to do so, Brown saw Kukla
turn over hisrecordsto one of Brown’s colleagueswho wasclearly identifiable asan
authorized official, and the authorized officia had found nothingwrong. Only afew
seconds el apsed between thetime Kuklaleft Brown to pull over histruck and thetime
Bryant approached Kuklaand obtained hisrecords. Given thesefacts, Kukladid not
violate the law requiring truckers to maintain logbooks. Further, the South Dakota
statutes giving inspection and arrest power to specified individuals make clear that
acivilian cannot examine the records of truck drivers or make arrestsfor violations.
Even the SDHP policy states the officer must be in proper uniform. Thereissimply
no offense when, as here, atrucker refusesto turn records over to aperson who isnot
identifiable as an authorized officer or inspector.

Insum, viewing thefactsin Kukla sfavor, we concludeareasonablejury could
find there was no probable cause for the citation and thus no probable cause for
Kukla s arrest. Because Kukla presents a factual account that would not permit a
reasonabl e officer to make an arrest, there is a material factual dispute precluding
summary judgment. Arnott, 995 F.2d at 124. Thedistrict court thus properly denied
summary judgment to Brown. Id. Of course, the jury may disbelieve Kukla's
testimony at trial, but it isnot our function to remove the credibility assessment from
thejury. Because Kuklacould prevail if the jury believes him, summary judgment
for Brown isimproper.



Second, Kuklacontends Hulm violated his Fourth Amendment right to befree
from excessive force. Thisright was also clearly established at the time of Kukla's
arrest. Guitev. Wright, 147 F.3d 747, 750 (8" Cir. 1998). Forceis excessive when
an officer's actions are not objectively reasonable in light of the facts and
circumstances confronting him. 1d. Here, Kukla alleges that although he did not
resist arrest or take an aggressive stance, Hulm forced him against histruck, twisted
hisarm, and raised it high behind his back injuring his collar bone, shoulder, neck,
andwrist. Kuklaalso claimsthe handcuffswere so tight that they broke hiswrist and
were not loosened for fifteen minutes despite his repeated complaints. Considering
the circumstances, including the offense at issue, the lack of an immediate safety
threat, and thelack of activeresistanceto arrest, we agreethat thereisagenuineissue
of whether the force used was excessive, so the district court properly denied
summary judgment to Hulm. See Graham v. Connor, 490 U.S. 386, 396 (1989).

Accordingly, we affirm the district court.
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