United States Court of Appeals
FOR THE EIGHTH CIRCUIT

No. 01-3259

United States of America,
Appellee,
V.

Andrew Anthony Belcher,

S T T T S

Appellant.

Appeals from the United States
District Court for the Western
District of Arkansas.

No. 01-3524

United States of America,
Appelleeg,
V.

Garfield Anthony Walters,

S T R T S

Appellant.

Submitted: March 12, 2002

Filed: May 1, 2002




Before MCMILLIAN, HEANEY and MORRIS SHEPPARD ARNOLD, Circuit
Judges.

MORRIS SHEPPARD ARNOLD, Circuit Judge.

After Andrew Waltersand Garfield Belcher'struck stopped at aweigh station,
Sergeant Tim Culver of the Arkansas Highway Police asked to review their |og book
and to see their bills of lading. Upon reviewing the log book, Sergeant Culver
pressed them again for their bills of lading, but they gave evasive responses, finally
admitting that they did not have any. Sergeant Culver then inquired about their
prospects for picking up aload, and he found suspicious their explanation that they
were headed to Little Rock to call a broker about one. When Sergeant Culver
requested permissionto searchthetruck, the defendantsrefused, whereupon heasked
for adog to be brought to the scene. After the dog alerted by scratching the driver's
door and therear of thetruck, Sergeant Culver and another officer searched the truck
and found almost 1400 pounds of marijuana.

The defendants were charged with aiding and abetting the possession of
marijuanawith theintent to distributeit. See21 U.S.C. 8841(a)(1); 18 U.S.C. 82(a).
The district court denied the defendants motion to suppress the marijuanafound in
the truck, and they then entered conditional guilty pleas under Fed. R. Crim. P.
11(a)(2), reserving their right to appeal the ruling on the suppression motion. After
sentencing, thedefendantsfiled thisappeal contending that the police officers search
violated the fourth amendment. Mr. Walters also asserts that he was incorrectly
sentenced. We reverse the district court's order denying the defendants’ motion to
suppress.

[
Thedistrict court'sdetermination that asearch was reasonabl e under thefourth
amendment is reviewed de novo. See United Satesv. Carrate, 122 F.3d 666, 668
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(8th Cir. 1997); United States v. Dodson, 109 F.3d 486, 488 (8th Cir. 1997). The
appellants concede that Sergeant Culver was justified in stopping their truck under
the so-called "regulatory search exception” to the fourth amendment. See New York
v. Burger, 482 U.S. 691, 703 (1987). The issue before us is whether the trooper's
actions following the stop were constitutional.

Under the Arkansas Motor Carrier Act, officers may stop and inspect carriers
to determine whether the carrier and the carrier's operator are in compliance with
rulesand regulations"with respect to saf ety of operationsand equipment,” Ark. Code
Ann. § 23-13-217(c)(1)(A) and (B). They may inspect documents that the carrier's
operator must carry, including but not limited to duty statusand servicerecords. See
Ark. Code Ann. 8§ 23-13-217(c)(1)(A). Thestatute, however, permitsofficersto ask
for and inspect bills of lading only "[u]pon reasonable belief that any motor vehicle
Is being operated in violation" of Arkansass regulations. See Ark. Code Ann. § 23-
13-217(d)(2). Sergeant Culver, as the government concedes, told Mr. Walters that
he wanted to seethe truck's bills of lading, |og book, and the driver'slicense as soon
as Mr. Walters went inside the weigh station. But at this point Sergeant Culver had
no legal justification for asking for bills of lading because he had no grounds for
believing that the truck was not in compliance with Arkansas's regulations. His
request therefore violated the terms of the regulatory statute.

Sergeant Culver asked Mr. Walters for the bills of lading for a second time
upon inspecting thelog book that showed that the truck had been off duty in Phoenix,
Arizona, for the previousweek. The government contendsthat the fact that the truck
was not in service for one week and the fact that it was from out of town gaveriseto
asuspicion that it wasin violation of the Arkansasregulations. But in our judgment,
these facts do not give rise to any inference that the truck itself was unsafe, or that it
was carrying goodsunauthorized by theregulations, or that the operatorsdid not have
the required documentation. In sum, Sergeant Culver's second inquiry for the bills
of lading, like hisfirst one, was not based upon reasonable suspicion that the truck
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was being operated in violation of Arkansas law. His request once again exceeded
what the relevant regulatory statute allowed.

Thegovernment would have usanalyzethiscaseunder Terryv. Ohio, 392 U.S.
1, 19-20 (1968), contending that once we conclude that an initial traffic stop is
justified, the question becomes whether an officer's later actions are reasonably
related to the circumstances justifying theinitial stop. We express some doubt asto
whether Terry is apposite when an officer exceeds the scope of aregulatory statute
during aregulatory stop, but we believe, in any case, that Sergeant Culver'sinquiries
werenot reasonabl e under Terry and hencethe detention of the defendants truck after
the purposes of the stop had been satisfied was unconstitutional. See United States
v. Jones, 269 F.3d 919, 929 (8th Cir. 2001).

Asaninitial matter, wenotethat statelaw "can berelevant in determining what
Isreasonable under the Fourth Amendment." Bissonettev. Haig, 800 F.2d 812, 815
(8th Cir. 1986) (en banc), aff'd by operation of law, 485 U.S. 264 (1988). Whileit
istruethat the" Constitutionisconceptually and practically distinct" from any statute,
the reasonableness of government action must be judged "against a background or
matrix of societal expectations and assumptions.” Id. at 814. Statutes, which are
"prima facie evidence of what society as awhole regards as reasonable," are among
the sources courts should look to in assessing the reasonableness of governmental
action. Id. Since Sergeant Culver'sinquiries were forbidden by Arkansas state law,
we think that they were presumptively unreasonable.

Even if Sergeant Culver's inquiries were not presumptively unreasonable
because of their illegality under Arkansas law, we see no basis for a conclusion that
his questions were reasonably related to the purpose of the initial stop. In United
Satesv. Barahona, 990 F.2d 412, 416 (8th Cir. 1993), we held that an officer who
stopped a vehicle for atraffic violation was permitted to ask for the driver's license
and to inquire about the driver's destination and purpose. These inquiries were
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permissible in that case because they were "reasonably related to ascertaining" the
reasons for the defendant's "erratic driving" and to averting dangers that he might
poseto othersontheroad. |d. Incontrast, Sergeant Culver's suspicionlessinquiries
about the goods in the defendants' truck, in our view, have aimost no relation, if any,
to determining whether defendants and their truck were in compliance, in the words
of the statute, with regulations having to do with "safety of operations and
equipment,” Ark. Stat. Ann. § 23-13-217(c)(1). Itishardto see, moreover, how such
suspicionless inquiries can be reasonably related to ensuring compliance with a
regulatory scheme when the very scheme itself prohibits them.

Because Sergeant Cul ver'squestionswere unreasonabl e and because he had no
reason to suspect criminal activity before asking them, his continued detention of the
truck after the purpose of the stop had been satisfied violated the fourth amendment.
Defendants' evasive responses to Sergeant Culver'singuiries for bills of lading and
their painstaking attempts to explain why their truck had no goods might well have
raised a reasonable suspicion of criminal activity. Cf. United Sates v. Johnson,
No. 01-3010, 2002 WL 467183, at *1 - *4 (8th Cir. Mar. 27, 2002). But when these
statements are excluded from the factual mix, as they must be because they were
madein responseto unreasonabl e questions, Sergeant Culver did not haveasufficient
basisfor detaining the truck: All he knew wasthat the truck had not been in service
for aweek and that it was from out of town. These factsareinsufficient to giverise
toasuspicion of criminal activity becausethey do not distinguish the defendantsfrom
"avery large category of presumably innocent travelers,” Reid v. Georgia, 448 U.S.
438, 441 (1980) (per curiam).

In short, we areinclined to the view that what began as aregulatory stop, asa
result of Sergeant Culver's unreasonable inquiries, turned into astop for the purpose
of general crimecontrol. But the Supreme Court haswarned that administrative stops
must not be allowed to become pretextsfor "general crimecontrol" or occasions"for



the ordinary enterprise of investigating crime." See City of Indianapolisv. Edmond,
531 U.S. 32, 41-44, 47 (2000).

We are awarethat the fact that Sergeant Culver violated the defendants fourth
amendment rights by detaining their truck does not necessarily mean that the
evidencethat was seized fromit should be suppressed. Rather, the questionin acase
likethisis" ‘whether, granting establishment of the primary illegality, the evidence
to which instant objection is made has been come at by exploitation of that illegality
or instead by means sufficiently distinguishable to be purged of the primary taint.""
Wong Sun v. United Sates, 371 U.S. 471, 487-88 (1963) (quoting J. Maguire,
Evidence of Guilt 221 (1959)).

Wehaveheld, for instance, conforming to Wong Sun, that aconsent to asearch
may purge an illegal stop or detention of its primary taint and render the evidence
uncovered pursuant to the search admissible. See United Statesv. McGill, 125 F.3d
642, 644 (8th Cir. 1997), cert. denied, 522 U.S. 1141 (1998); United Sates v.
Thomas, 83 F.3d 259, 260-61 (8th Cir. 1996), cert. denied, 528 U.S. 1066 (1999).
But in the present case the defendants explicitly refused consent, and there were no
other events that intervened between the unconstitutional detention and the search
that could purge the evidence seized from the taint of the initial illegality. The
evidence, therefore, must be suppressed.

.
BecauseMr. Walters'sargumentsregarding hissentence may berendered moot
by subsequent events, we decline to consider them.

[I.
For the reasons indicated, we reverse the district court's decision to deny the
motion to suppress, and we remand to the court for further proceedings not
Inconsistent with this opinion.
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