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MURPHY, Circuit Judge.

Gaudineer & Comito, L.L.P., aqui tam relator, brought this action under the
FalseClaimsAct against lowa, thelowaDepartment of Human Services(DHS), Gary
Gesaman, an employee of DHS and the director of a state program which receives
M edi caid funding, and other individual sand organi zationswhichimplement the state
program. After the Supreme Court issued itsdecisioninVermont Agency of Natural
Res. v. United States ex rel. Stevens, 529 U.S. 765 (2000), relator voluntarily
dismissed al of its claims except that asserted against Gesaman in his official
capacity. It also moved for leave to amend its complaint to assert a claim against
Gesaman in his individual capacity. The district court' dismissed the action and
denied the motion for leave to amend. Relator appeals, and we affirm.

lowareceived federal funding through DHSfor aMedicaid program called the
Home and Community Based Services Waiver. The waiver program allowed an
individual with adevelopmental disability requiringintermediatelevel caretoreceive
M edi caid funding for homeand community based servicesrather than obtaining them
in an institution. DHS promulgated and published eligibility rulesfor each year the
waiver program was in operation. The lowa rules defined “mental retardation” and
“intermediate care facility.” See lowA ADMIN. CODE 441-83.60. The lowa
regulations were consistent with federal law, and the United States Department of
Health and Human Servicesand lowaentered into athree year funding agreement for
the waiver program in 1992 and a five year agreement in 1995. The program was
administered by Gary Gesaman.

Relator sued lowa, DHS, Gary Gesaman in his official capacity, and other
partiesfor violating the False Claims Act (FCA), 31 U.S.C. § 3729. TheFCA alows

TheHonorableCharlesR. Wolle, United States District Judgefor the Southern
District of lowa.
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aprivate party, like therelator in this case, to bring a qui tam action on behalf of the
United States all eging submission of afraudulent claimto the government. A relator
may recover damages and attorneysfeesif itissuccessful, but itisrequired to deliver
acopy of itscomplaint to the United Stateswhich hastheright to interveneif it wants
to pursue the claim. The United States has declined to intervene in this case.

The allegations in the complaint were based on information acquired by
Carlton G. Salmons, one of the attorneys in relator law firm, while he was
representing Keokuk County, lowa in a state civil proceeding in which akey issue
waswhether anindividual wasmentally retarded. Thefederal district court abstained
from hearing relator’s claims until the state case had been concluded.

Intheoriginal complaint inthiscaserelator sued the state, DHS, and Gesaman
in his official capacity, alleging that they had defrauded the United States and
inappropriately spent Medicaid funds. Relator alleged that DHS and Gesaman had
disregarded published rules and that “lowa, DHS, and Gary Gesaman ha[d] operated
the [waiver] program . . . alowing eligibility to those who were not mentally
retarded.” Inrespect toitsclaimsagainst Gesaman in his official capacity, it alleged
that contrary to DHSregulations, “[he] decided that between March, 1992 and August
1993 persons would be eligible[for the waiver program] . . . with Qs of 78 or less,”
and after August 1993 with 1Q’sof 75 or less. Relator claimed that Gesaman, acting
on behalf of the state and DHS, allowed person "with 1Qs of between 70 and 78 [to
participate] knowing there would be an exponential increase in the numbers of
persons eligible.” Relator asserted that “lowa, DHS or Gary Gesaman [did not]
disclose or inform the United States Department of Health and Human Services®
about this aspect of the program. Relator also claimed that the individual in the
Keokuk County case should not have been eligible for the program but had received
federal funding. Relator sought triple damages, a civil penalty of up to $10,000 for
each violation, costs, and attorney fees.



The defendants filed motions to dismiss on the basis that relator's action was
not authorized by the FCA, that it was barred by the Eleventh Amendment, and that
Salmonswas not the original source of theinformation. Thedistrict court denied the
motions, and discovery wasinitiated. Then the Supreme Court issued itsdecisionin
Stevens, 529 U.S. at 788, holding that states and state agencies were not “persons’
subject to liability under the FCA. There was thus no longer a basis to sue them
under the FCA, and relator voluntarily dismissed its claims except for that against
Gesaman in his official capacity. Relator also moved to amend to assert a claim
against Gesaman in hisindividual capacity.

Relator continued to maintain that it could sue Gesamaninhisofficial capacity
even after Stevens and also submitted a proposed amended complaint in support of
itsmotionto amend. The proposed pleading, alleging aclaimagainst Gesamanin his
individual capacity, was amost identical to the original allegations against the state,
DHS, and Gesaman in hisofficial capacity. Relator merely eliminated lowaand DHS
from the allegations that published rules had been disregarded and that the waiver
program had allowed "eligibility to those who were not mentally retarded” and now
alleged them only against Gesaman. Relator again alleged that “ Gesaman decided
that between March, 1992 and August 1993 personswould beeligible[for thewaiver
program] . .. with IQs of 78 or less,” and after August 1993 with |Q’s of 75 or less
and that Gesaman operated the program knowing there would be an increase in
eligible persons. Relator now left out its earlier allegation that Gesaman was acting
“for the Defendants Stateand DHS.” Theallegationsin the proposed complaint were
directed against Gesaman alone, but no new facts were alleged about his role and
responsibilities as program administrator or how he may have been acting in his
individual capacity.

The district court dismissed the original complaint after concluding that the
remaining claim against Gesaman in his official capacity wasreally against the state
and barred by Stevens. It also denied relator’ s motion to amend, reasoning that the
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proposed amendment would be futile since Gesaman had been implementing a state
policy on behalf of DHS and had performed no actsin hisindividual capacity.

Relator argues on appeal that the district court erred in denying it leave to
amend because Gesaman isaperson amenableto suit under the FCA and the Eleventh
Amendment does not bar its claims for money damages against him in either his
official or individual capacity. Gesaman responds that he did not act outside his
official capacity, that he is not a person under the FCA because the state is the real
party in interest, and that the claims are in any event barred by the Eleventh
Amendment.

Although relator contended in its brief that Gesaman was a person under the
FCA when he was acting in his official capacity,? it conceded at oral argument that
this position was no longer viable under Stevens. Since a damage claim against a
state official in his official capacity is a suit against the state, see Kentucky v.
Graham, 473 U.S. 159 (1985), a state employee sued for money damages for actions
taken in an official capacity standsin the shoes of the sovereign and is not a person
under the FCA. See Stevens, 529 U.S. at 788. The district court did not err in
dismissing the damage claim against Gesaman in his official capacity.

Permissiontofileafirst amended complaint “shall befreely givenwhenjustice
so requires,” Fed.R.Civ.P. 15(a), but denial of leave to amend may be justified by
“undue delay, bad faith on the part of the moving party, futility of the amendment or
unfair prejudiceto theopposing party.” Sandersv. Clemco Indus., 823 F.2d 214, 216
(8th Cir. 1987). The denial of leave to amend based on futility means that the court
found that the amended complaint failed to state aclaim, and our review istherefore

’Relator had argued inits brief that United States ex rel. Rodgersv. Arkansas,
154 F.3d 865 (8th Cir. 1999), would permit the suit against Gesaman in his official
capacity. Rodgersdid not addressthe statutory question of whether adamagesclaim
can be made under the FCA against state officialsin their official capacity, however.
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de novo. See J.R. Stripling v. Jordan Prod. Co., LLC, 234 F.3d 863, 873 (5th Cir.
2000); Frey v. City of Herculaneum, 44 F.3d 667, 671 (8th Cir. 1995).

The FCA, 31 U.S.C. § 3729, subjects to liability “[alny person” who
“knowingly presents, or causes to be presented, to an officer or employee of the
United States Government . . . afalse or fraudulent claim for payment or approval.”
Although “person” has been defined by Congressto include “individuals,” 1 U.S.C.
8§ 1, theterm does not include states or state agencies. See Stevens, 529 U.S. at 788-
89, overruling in part, United States ex rel. Zissler v. Regents of the Univ. of Minn.,
154 F.3d 870, 874-75 (8th Cir. 1998) (holding that statesare personsunder the FCA).

Relator argues that Gesaman is a person when sued in hisindividual capacity
for money damages under the FCA and claims that Gesaman acted in hisindividual
capacity in extending the eligibility requirements and that the state is not the real
party in interest. It also argues that whether an official is a person under the FCA
should be construed the same as "person” under 42 U.S.C. § 1983. Gesaman
responds that the state is the real party in interest because he did not act in his
individual capacity, the lowa indemnification statute would require that any
judgement be paid with state funds, the complex DHS administrative processimpacts
critical aspects of state sovereignty, and ajudgment against him would require lowa
to alter its waiver program.

In determining whether astate official may beliablefor money damagesinhis
individual capacity, courts should not rely wholly on “the elementary mechanics of
captions and pleading.” Idaho v. Coeur d’Alene Tribe of I1daho, 521 U.S. 261, 270
(1997). Weshouldlook at whether the alleged conduct of the defendant was* outside
of [hig] official duties.” Bly-Magee v. California, 236 F.3d 1014, 1016 (Sth Cir.
2001). Relator’sallegations arise out of amulti year federal waiver program which
lowawasto administer, and |owa delegated responsibility to determine eligibility to
DHS and Gesaman. lowawas the party which had the contractual relationship with
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the United States which would make it liable to the federal government for monies
wrongly paid. After Stevens an FCA relator can no longer pursue money damages
from the state, which Gesaman claimsisthereal party ininterest.

When relator's original claims were blocked by the Stevens decision, relator
attempted to add aclaim against Gesaman in hisindividual capacity for the same acts
it had previously alleged he was performing in his official capacity. Relator added
no new or different factual allegationsinitsamended complaint, but simply reworded
itscomplaint to remove lowaand DHS as defendants and to eliminate statementsthat
Gesaman was acting “for the Defendant State and DHS.” Relator has not alleged
what Gesaman’s specific duties or powers were as administrator of the program or
how he acted outside those duties by issuing eligibility standards which allegedly
conflicted with state regulations.

Without any allegations about the extent and nature of Gesaman'’s duties, the
mere assertion that he issued standards that conflicted with state law does not allege
actions outside his official duties as administrator of the waiver program. Relator
also has not provided any specifics of the agreements between the United States and
lowa or how Gesaman’s actions may have been in violation of those agreements and
federal law. Under these circumstances, the district court did not err in denying the
motion for leave to amend to add a new claim against Gesaman in his individual
capacity.?

Sincethedistrict court did not err in dismissing the complaint or in denying the
motion to amend, we affirm the judgment.

*In light of this conclusion, we need not consider whether a state official sued
in hisindividual capacity is a person under the FCA or whether the claims against
Gesaman are barred by the Eleventh Amendment. We also need not reach the issue
of whether the term "person” under the FCA should be construed as under § 1983, a
position advanced by relator without citation to any authority.
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JOHN R. GIBSON, Circuit Judge, dissenting.

| respectfully dissent. The court's opinion today overlooksHafer v. Melo, 502
U.S. 21 (1991), which should guide our interpretation of what actions may be filed
against state employeesin their individual capacities.

Here, the law firm as relator brought a qui tam action under the False Claims
Act, 31 U.S.C. 88 3729-33 (1994), on March 28, 1997. The complaint named the
State of lowa, the lowa Department of Human Services, and numerous employees,
including Gary Gesaman, as defendants. The original complaint did not specify the
capacity in which Gesaman was being sued. On May 22, 2000, the Supreme Court
decided Vermont Agency of Natural Resourcesv. United States ex rel. Stevens, 529
U.S. 765 (2000), holding that a qui tam action brought against astate under the False
Claims Act must be dismissed because under the statute a state is not a person for the
purposes of qui tam actions.* Stevens was based purely upon principles of statutory
construction, and the Court found it unnecessary to consider whether the Eleventh
Amendment would bar such actions. 529 U.S. at 787. Thereafter, relatorsinthiscase
filed amotion for leave to amend their complaint, dismissing the state and all of its
agenciesand asserting claimsagainst Gesamanin hisofficial andindividual capacity.

Thedistrict court interpreted Stevens to mean that Gesaman, the state official
who implemented the state policy on behalf of the Department of Human Services,
was not subject to liability in either hisindividual or official capacity. It stated that
the alleged conduct for which Gesaman was named as a defendant was part of his
duties as a state employee; thus, in performing the aleged acts, he was the State of
lowa personified, and so not subject to suit. In my view the district court erred and

4 See31 U.S.C. §3729(a) (1994) ("any person” who knowingly presentsafalse
or fraudulent clam to the United States for payment or approval is liable for
damages).
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should have exercised its discretion to permit the filing of the amended complaint.®

The district court, and the court today, fail to take into consideration the
teaching of the Supreme Courtin Hafer, a42 U.S.C. 8§ 1983 case against state officers
in their individual capacities that was based on actions the officers had taken in the
course of their official duties. A prior decision had determined that "neither a state
nor its officials acting in their official capacitiesare 'persons under § 1983." Will v.
Michigan Dep't of State Police, 491 U.S. 58, 71 (1989). A unanimous Supreme
Court® nonethel essdetermined that " state official s, sued intheir individual capacities,
are'persons within the meaning of 8§ 1983." Hafer, 502 U.S. at 31 (emphasis added).
In reaching that conclusion, the Court expressly rejected any distinction based on
whether the actions at issue were within the scope of the official’'s authority. The
Court reasoned that not to allow personal capacity suits against state officials acting
within the scope of their authority would "absolutely immunize state officials from
personal liability for acts within their authority . . . . Yet our cases do not extend
absolute immunity to all officers who engage in necessary official acts." 1d. at 28.

Like the Court in Hafer, we confront a statute that excludes states and state
agencies from its definition of "persons’ that can be sued, Stevens, 529 U.S. at 788,
and we must decide whether that statute nonethel ess all ows state officials to be sued
intheir individual capacities. Asthe court recognizes, 1 U.S.C. 81 (1994) createsa

> The district court also based its decision on the belief that this court, in light
of Stevens, would overrule United States ex rel. Rodgersv. Arkansas, 154 F.3d 865,
868 (8th Cir. 1998) (holding that a qui tam action under the False Claims Act "isa
suit by the United Statesfor Eleventh Amendment immunity purposes'). | agreethat
Rodgers has lost most of its validity in light of Stevens, and | also agree with the
court today, supra at 6, that Stevens has overruled United States ex rel. Zissler v.
Regents of the University of Minnesota, 154 F.3d 870 (8th Cir. 1998), to the extent
that decision held that states are persons under the False Claims Act.

® Justice Thomas took no part in the consideration or decision.
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presumption that natural persons are covered by the use of the term "person” in a
statute. Supra at 6; see aso Stevens, 529 U.S. a 784 n.14. Neither the court nor
Gesaman has provided any rationale of statutory construction to overcome that
presumption. Inlight of Hafer, | would hold that state officials may be sued in their
individual capacity under the False Claims Act. See Luder v. Endicott, 253 F.3d
1020, 1022 (7th Cir. 2001) (interpreting Fair Labor Standards Act, in light of Hafer,
to permit a claim against state officersin their individual capacities); cf. Alden v.
Maine, 527 U.S. 706, 757 (1999) (“[A] suit for money damages may be prosecuted
against a state officer in his individual capacity for unconstitutional or wrongful
conduct fairly attributable to the officer himself .. ..”). But seeLizzi v. Alexander,
255 F.3d 128, 137 (4th Cir. 2001) (declining to apply Hafer to Family and Medical
Leave Act case, in part because Hafer was decided under § 1983).

Only after we have concluded that the False Claims Act permits state officials
to be sued in their individual capacities do we ask whether the state is nevertheless
the real party in interest and whether the suit is thus barred by the Eleventh
Amendment. Seel uder, 253 F.3d at 1022 (analyzing first whether plaintiff can state
claim against supervisor in individual capacity under Fair Labor Standards Act, and
only after answering that question in the affirmative discussing whether suitisreally
against the state for purposes of the Eleventh Amendment). This is the true
significance of the Supreme Court's statement in Idaho v. Coeur d'Alene Tribe of
Idaho, 521 U.S. 261, 270 (1997), cited in part by the court today, supra at 6, that
"[t]he real interests served by the Eleventh Amendment are not to be sacrificed to
elementary mechanics of captions and pleading.”

In addressing the Eleventh Amendment question presented here, it isimportant
torecognizethat "[a]sageneral rule, suitsseeking damagesfromstate officialsintheir
individual capacitiesare not barred by the Eleventh Amendment.” Cornforthv. Univ.
of Okla. Bd. of Regents, No. 00-6119, 2001 WL 930019, at *2 (10th Cir. Aug. 16,
2001) (citing Hafer, 502 U.S. at 30-31, and Alden, 527 U.S. at 757). However, even
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where a state official is sued in his or her individual capacity, the "Eleventh
Amendment bars a suit against state officials when 'the state is the real, substantial
party in interest." Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 101
(1984) (quoting Ford Motor Co. v. Dep't of Treasury of Ind., 323 U.S. 459, 464
(1945)). The stateisthe real party in interest when the judgment is sought from the
public treasury, when the judgment would interfere with public administration, or
when the judgment would restrain or compel state action. Id., at 101 n.11. The fact
that the state here has chosen to indemnify its officials does not makeit thereal party
in interest. Luder, 253 F.3d at 1023 (citing cases). Nor is this a case where the
judgment sought will interfere with public administration or restrain the state from
acting or compel ittoact. Holding Gesaman personally liablefor violating regul ations
of the state and thereby defrauding the United States would not place any type of
onerous burden on the state, it would in fact "advance rather than thwart state policy."
Luder, 253 F.3d at 1024; see Cornforth, 2001 WL 930019, at *3 (declining to find
statereal party ininterest, in part because judgment against individual state employee
would not "legally require" state university to comply with federal regulation). But
cf. Lizzi, 255 F.3d at 137 ("The state would still suffer the indignity of having each
discrete decision regarding personnel or organization matters subject to second-
guessing by afederal court.").

Finally, the court today quotes Bly-Magee v. California, 236 F.3d 1014, 1016
(9th Cir. 2001), for the proposition that "[w]e should look at whether the alleged
conduct of the defendant was'outside of [his] official duties." Supraat 6. Thisscope-
of-duty analysis, however, is more properly applied to the defense of persona
Immunity, asit in fact wasin Bly-Magee. 236 F.3d at 1017-18 (acknowledging that
qui tam claims under the False Claims Act fail asto the state and its agenciesin light
of Stevens, but analyzing claims against individual state officials in terms of
immunity); cf. Hafer, 502 U.S. at 31 (" To be sure, imposing personal liability on state
officers may hamper their performance of public duties. But such concerns are
properly addressed within the framework of our personal immunity jurisprudence.”).
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Because the district court did not allow the complaint to be amended so asto include
a clam against Gesaman in his individual capacity, any affirmative defenses,
including qualified immunity, are not before us. See Barrett v. Thomas, 649 F.2d
1193, 1201 (5th Cir. 1981).

| would reverse the district court and allow amendment of the complaint to
include claims against Gesaman in hisindividual capacity.

A true copy.

Attest:
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